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ADVERTISEMENT. 

JIR GEORGE COOKE'S Reports 

(long out of print and fcarce) have 
, always been held in good repute, 
and frequently cited. 

In 3 Wilfon 184, Serjeant Jephfon, citing 
the cafe of Palmer v. Sir J. Edwards^ fays 
"See the Cafe at length, for it feems well 
reported by that very able chief prothonotary 
of the C. B." 

Wc were induced to fcleft Cooke's Re- 
ports as the next volume in our feries of 
Reprints, by having become poflefled of a 
copy formerly belonging to Mr. Juftice Nares 
and containing numerous MS, notes. Thefe 
notes appear to have been partly his own, and 
partly copied from notes made by Chief Juftice 
Eyre. The authenticity of thefe notes is con- 
firmed by an obfervation of Nares, J. in the 
cafe of CrsJJlr^ v. Shaw, 2 W. Bl. 1088. 



vi Advertifement . 

The value and intereft attached to thefe ad- 
ditions is moft materially increafed by the care 
and labour exercifed by the Editor^ and will^ 
we believe, maintain the high charaAer achieved 
by our former volumes. 

The Publishers. 

Auguft^ 1872. 
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Lord Chief Juftice of his Majefty's 
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REPORTS 

AND CASES OF PRACTICE IN THE COURT 
OF COMMON PLEAS. 



[i] Copley verjut Delanoy. 
1706. 



fler 5 Anne, 



^N thlt Caojc, the Pklntlff having pro- nmio n> be 

ceeded to exenite a Writ of Scire faciat «'™ "^Vt' 

L Inquiry, without giving Notice of the fi^imin. 

Time of executing the fame, a Motion 

> made to fet ajide the Execution thereof ; and stratimmi t. 
Jeveral Praflicen having been conjiilted concernbig ■^^i^'t ^i- 
the Praflice In this ParticuUr, it appeared that +^'W^P- 
Notice wai ujiiatly given, and yet that it had been 
ruled good wlthouL But the Court thinking it 
reajbnable, that the Party jhould in all Cajes have 
an Opportunity of feeing that he had Jujlice done 
him, in refpe3 to tlie Meafure of Damages, or other 
Matter to be inquired of, declared that for the future 
Notice Jhould alwayi be given ; and the Defendant, 
a on paying Cojli, had Leave to plead to the Writ. 
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Rawlins verfus Parry, un' Attorn\ &c. [2] 
Mich. 6 Ann. 1707. 

Midd. Jf. 
Privilege. T TPON a Motion again^ the Sheriff; for not 

Attorney. \J allowing a Writ of Privilege for the Di/charge 

of the Defendant, who was taken into Cujlody on a 
King^s Bench Procefs ; a Precedent was cited of a 
Writ of Privilege, direfied to the Jujlices of the 
King's Bench. 

The Court faid, That that Writ might have ijfued 
But vide fubftUntioj but it was laid down as Law and PraSice, 

Umi'emlie' ^^^ wherc a privileged Perfon is arrejled on Procefs 
/•A IMT-* ^^^ ^^ ^ fupcrior Court, he may plead his Privilege 

{viz. he mujl Jue out his Writ and produce it with 
his Pies) fub pedejigilli; but if on Procefs out of an 
inferior Court, his Writ ought to be allowed injianter. 

[N. B. If he plead with the Writ annexed his being an 
Attorney cannot be denied, if without, a certiorari lies to 
certify whether he is or not. Fidt % Salk. 545. Holt^ 589. 
Farre/ley (7 Mod. Rip.) 106. 

Attorneys at larse have the (ame privilege with the Clerks 
of the Courts and are to appear m Me m diem. Sir John 
How y. tTooUej^^ i f^ent. i. 

Inferior Courts admit none but their own Attorneys to 
praflice in their Courts, and not Attorneys of the Courts of 
Weftminfter. Gilnum v. Wright, i Feta. 11. 

Qy. If there be not difference between Courts by Prefcrip- 
tion and Courts by Patent. HaJHngs* Cafe, i Sid, 410. 

If a Warrant or Attorney be given after the Continuance- 
day to enter up a Judgment as of the Term preceding ^ this 
may be Well enough, if it be dated within the Term ; but it 
cannot be fo, if fuch a Warrant be given to confefs a Judg- 
ment generally, and dated after the Term. ErroTy i Vent. 
113. 

If an Attorney of C. B. orders an Attorney of B. R. to 
appear for his Client, this is a good Warrant for Attorney of 
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B. R., and the Attorney of C. B. if he had not authority 
from his Client, (hall be only refponfible. So ruled by Holt, 

C. J. Trin. 8 WUl. at Guildhall, in Spencer v. Cote. 

If an Attorney pleads a falfe Plea, with a defign to delay 
the Plaintiff, he breaks his oath, and is finable by the Court 
for a Deceit of the Court. Per Holt, C. J. who cited this 
cafe. Judgment was given againfl a man of 40 years of a^, 
and he brought a Writ of Error, and he afligned Infancy tor 
Error, and the Attorney was punifhed by the Court. Pearce 
y. Blake. HiL 8. Wm, 1696. B. R. Hotj 555. S. C. z 
Salk. 515. 

The common rule for referring an Attomey*s Bill, ought 
not to be sranted, unlefs he has brought his aAion for his 
fees, and if there be any bad practice, a fbecial complaint 
ought to be made of it, and there fhould oe a fpecial Rule. 
Per Holt, C. J., in Sfringatg v. Springate. Pafck, 9 Will. 
3. B. R. Salk. 332. 

If an Attorney delivers a Bill to his Client, who moves to 
have it taxed, the Attorney fhall make no new addition with- 
out Affidavit that he miflook before j and if in fuch Cafe the 
Defendant does not pay the Bill when taxed, the Court will 
make him pay Cofb tor the Vexation. Trin. 9 WUl. C. B. 

An Attorney outlawed a Defendant for Fees, who moved 
to refer his Bill. Per Cur. " You are out of Court. Reverfe 
your Outlawrye ; appear, and then we*ll refer the Bill/* Lee 
V. Mettward. Mich. 8 Will. C. B. 

Attorneys difmiflfed from one Court from their Practice for 
Mifdemeanour, are not to be admitted to pra6^ife in another 
Court. 

Such Attome]rs as have not been attending their employ- 
ment in C. B. by the fpace of one year laft pafl, unlefs 
hindered by ficknefs, not to be allowed the privilege of 
Attorneys. 

No Attorney to be LefTee in Eje^bnent or Bail for a De* 
fendant in any action. 

A Warrant of Attorney is to be fubicribed or accepted by 
the Defendant's Attorney, and fuch Warrant not. to be re- 
voked; and an Attachment to be granted againft the At- 
torney refufing to appear or to procure an appearance, having 
fb fubfcribed and accepted. 

Any Attorney of either Bench, accepting a Warrant to 
appear, or fubfcribing a Procefs, Declaration, or Warrant to 
appear, fhall be compelled to caufe an appearance. 
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The Party (hall not be received to oountermand an Ap- 
pearance or Warrant after hl» Retainer. 

No peribn without Rule of Court, Order of the Judn or 
Prothonotary and Notice to the adverie Party, to ihilt t>r 
change his Attorney; and fucb Attorney newly coming in 
to take Notice at his peril of the rules whereunto the former 
Attorney was liable, had he continued. 

Every^ Attorney is to file his Warrant of the Term wherein 
any Exigent is awarded, Demurrer or Ifliie joined, or Judg- 
ment entered, or whidi of them ihall firft happen. Such 
Warrant to be filed upon or before the Eiibign day of every 
Trinity Term and within twenty-one days after the end of 
every other Term. 

lio Officer to the Court to make or fufFer to be made any 
Proceis or Entiy in the name of any perfon put out of the 
Roll of Attorneys either as a Difcontinuer or for any Mif- 
demeanour, or by Rule of Court, after notice thereof given to 
fuch officer by toe Clerk of the Warrant for the time being, 
or his Peputy. 

Except fuch as dwell in London and Weftminiler, and the 
Suburbs thereof, or in the Boro* of South wark, and the 
liberty of St. Catherine near the Tower of London, no 
Attorney ihall have Privilege as a Clerk to any Prothonotary, 
but only as Attorney accoiding to the ancient cuftom. 

Every Plaintiff*s Attorney who ihall profecute any Caufe 
to ifTue, (hall, upon the delivery of the Copy of fuch IfTue, 
receive of the Defendant's Attorney the fee ror the filing of 
his Warrant ; and the Plaintiff *s Attorney (hall file as well 
the Defendant's Warrant of Attorney as the Plaintiff's before 
the making up of the Record. 

No Writ of Privilege, Attachment, or other fuch proceis 
to be figned or allowed by any Officer or Minifter of the 
Court, or be fealed, unlefs the fame be firft ftampt or figned 
by the Clerk of the Warrant. 

No Attorney or Clerk (hall put himfelf out of a Society of 
which he is admitted, until he is admitted of fome other 
Society, or (hall totally leave off the Pra(5tice of the Law. 

Any Attorney accepting or fubfcribing any Warrant of 
Attorney, (hall appear within four days, excludve of the day 
of appearance, in London and Middlefex, and eight days in 
Country Caufes under penalty of Attachment. 

If any Officer or Attorney of the Court be fyed, he ought 
to be fued by Bill at firft and not by Original Writ, and 
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if he (hall refufe to appear, he (hall be fore-judged, and then 
he may be arretted. 

But, if one privileged Perfon fue another, the PlakitilF maj 
and doth ufuaUy arreft the Defendant, for that the firft Privi- 
lege deftroys the fecond. 

A Juftice*8 hand neceflary to a Writ of Privilege. 

Writ of Privilege to an Inferior Court, after Declaration^ 
and Judgment by default, (uperfeded, becaufe it came too 
late ; the Juri(cii£tion of the Inferior Court being affirmed by 
accepting the Declaration and not infifBnj^ upon Privilege, 
but fulFering the Judgment to eo af;ainft bim. Mick, 8 Ge9, 
C, £. fFardUy y. Em, Same do6lnne laid down in Crofsky 
v. Shaw^ C. B. i6 Geo, 3, /T. Blackft, 1085. 

If an Attorney be fued as Executor or Adminiftrator, he 
has no Privilege, but the proceeding ftiall be againft him by 
Original and not by Bill. Gagi*s Cafe, i Bmwd. and GoltL 
47. 2 Sid, 157. Nefwton v. Rowland, i Salk. 1. ff^ood- 
fordv. Partridge, HOI. 10 Geo, C. £., though the reafonof the 
privilege feems to be otherwife, but the precedents are to the 
contrary. Tajfhr v. Fuller, po/i, p. 64.. Gage's Cafe, Hob. 
177. S, C, Brottml, 47. ix Mod, 316. S, C. Ld, Kaym, 533 
and I Salk, %, % Sid, 157. Sav, 20. Bacon's Abr, Attorney 
(G,) From Sir Thomas Parker's Notes, 

If a fuit be depending in this Court of C. B., and the De* 
fendant is afterwards fued in an inferior Court for another caufe 
and judgment go againft him there, then he can have the 
privilege of thb Court, if he afks it, and may have a Habeas 
Corpus and be committed in execution here; but it was agreed 
that after fuit commenced here the Defendant cannot be fued 
in another Court for the fame caufe. Dr. Sutton's Cafe, 
Lit. 2. 

An Attorney (hall not be allowed his privilege againft 
Foreign Attachments in the City of London Courts. Ticr- 
biWs Cafe, i tf^m. Saund, 67. i Sid. 36a'.] 
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Bower verfus Street. MicA. 8 j4nn. 1709. 

Notice of Trial. X N this Caufe, the Prafike, as to giving Notice of 

\^ Trial, came in Quejlion, and was fettled by the 
RgguU Otr. Court, viz. That the Plaintiff and Defendant jhould 
Mkb. i654.>. give a Term's Notice of Trial, in all Cafes where 
La p^i"^* *« JB»« 1mi« b««n Joined above a Year ; but if there 
^tb T. *Hoff^ have been any intermediate Proceedings, as Notice 
fofit p. 146. of Trial, or die like, there only common notice is 
Deigktou ▼. necejfary ; vide Buxom far Fellow^ poji^ 66, Mich* 5 
DJm,fefi^ p. Geo. IL, where the Prafiice was likewife fettled, that 
'^' where a Term's Notice is requijite, fuch Notice 

mujl be given before the EJfoin-day. 



Smithfend verfus Long. Trin. 10 Ann. 

171 1. Rot. 1062. 

Cofta de hure- A ^ ASion of Trefpafs tried at GUuceJier at the 
MmfvinTref- i\ Summer AJJizes, and Damages Under 40J. The 
P^'* Declaration fug^ejled jeveral TrefpaJJes, and among 

others, for turning up the Soil with Plows, Cffc. [o] 
jitunymuu^foftf upon which the Quejlion now was. Whether the 
p. 22. Prothonotary jhould give any Increafe of Cojls ? 

^fil'%f"'* ^^^ Counfel being hearcf on both Sides, and feveral 

Precedents cited, the Court were divided in Opinion, 

but at lajl held that no CoJls de incremento jhould be 

taxed. 

Noiij If it had appeared upon the Trial to have been a 
voluntary Trefpafs, or if the Title of the Land had come in 
Queftion, the Judge would have certified. 

And in a Caufe between Hascekine verfus Kirkkoufe^ Eaft. z 
Geo. II. Foley, the fame Point came again in QuefUon, when 
the Court held according to the above Refolution. 
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Thornhill verfus Lomax. Hil. 10 Ann. 

1711. 

Bornt, 

ON a Motion to amend a Roll, remaining in the Amendment of 
Trca/ury, whereon by Accident fome Ink had * ^^^^ in the 
fallen ; the Clerk of the Treafury and Under-Clerks, ^7^1 
and Mr. Holmes the Treafury-keeper, were examined; Poftea. 
and it appearing to be a mere Accident, the Court 
ordered the Roll in the Treafury to be amended by 
the Niftprius Roll and Poflea. 

Anonymus. Eajl. 11 Ann. 17 12. 

IT was declared by the Court, upon a Motion, Notices and 
that all Notices of Trial, and of Inquiries, and Countermands 
Countermands of Notices, ought to be in Writing, wJitiM. 
and that all verbal Notices were void. 

Anonymus. Eafter 11 Ann. 171 2. 

UPON a Motion concerning the Regularity of Bills againft 
a Bill that had been filed again^ the De- Attomies. 
fendant, who was an Attome}* of this Court, the Laxonby v. 
Court declared, that all Bills againjl Attomies jhould Bradley, pofi^ p. 
[4] be thrice called in open Court, then entered with 94* 
the Prothonotary, and a Rule being given thereon 
by the Secondary for the Defendant's Appearance, 
the Bill jhould be filed in the Prothonotary's Office rrin, 21 Car. 
till the Rule is out, and aflerwards filed with the ^l- ^*Z' »• 
Ctfftos Brevium, 

Fide the Rule of Court Try». 1669, concerning the entering 
of Bills againft Attomies upon Record, before they ought to Hil. \iGeo, II. 
be filed. See alfo the Rule made HiU. 1737, by whicn no Fore- reg, 3. 
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jodeer is to be entered againft an Attorney in Anions in Lmdon 
or MuUBiftx^ and where the Defendant refides within twenty 
Miles of Lombtty till four Days after Notice (hall be ^en in 
Writine of filing the Bill ; and in other Cafes not till eight 
Davs after fiich Notice. 

[Motion to fet afide Judgment as irregular againft Defendant, 
SI Attomejr. DirefUon was dcHf ered with Notice to plead in 
four Days and Judgment figned fifth Day, and Defendant 
living afciove twenty Miles from lAmhm. Notice ought to have 
been to plead in ei^ht Days according to 3 Geo, II. M. Rule x. 
On fhewing Cauie it appeared a Bill was filed agsunft Defendant 
» in Attorney, ssnd May, and a written; Notice then delivered 
to De£endaat*s Aeent, of the fifing fiich Bill, and that unlcit 
he pleaded in eignt Days, a Forejudge! would be entered, 
whereupon an Appearance was entered, and Dire£lion delivered 
as above, and that Judgment was not figned till after the Ex- 
piration of eight Days. P, Cur, It is very certain the Rule 
of M. 3 Geo^ II. does not relate to Attorneys. Before that 
Rule wherever the Procefs was returnable in Term, every- 
body was entitled ta an Imparlance of Courfe to the next 
Term, hot it was otherwife in S. R. ^ and therefore this Court 
thought proper to make this Rule lor the fiike of Expediting 
Juftice, and therefore declares " That upon all Pioceis re- 
turnable the I ft and md Return of any Term if the Plaintiff 
declares in London or MiddUfex^ Defendant fhall plead within 
four Days, if in any other County, or Defendant lives above 
twenty Miles from Lond^^ within eight Days. So when 
the 0>urt took away Imparlances, it added the latter Indul- 
gence of eight Days, to prevent furprife ; for before this Rule, 
everybody, let them be where they would, muft have pleaded 
within four Days, but then an Attorney was not within this 
Rate, for in the firft place it relates to Cafes of Procefs retmn^ 
able, and now an Attorney is not ferved with Proceis, fi»r he 
is prefumed to be attending in Court, but the Bill is filed 
againft him, which is in the Nature of a Direction, and that 
being on Record he muft take Notice of it, and need not have 
any Notice of a Direftion being filed. Befides, an Attorney 
never was (for the reafons above) entitled to an Imparlance, 
therefore not entitled to any other Notice or Indulgence than 
what is mentioned in the Rule, Hil, 1 1 Geo, II. which having 
been complied with in the prefent Caie the Judgment is 
regolar. Howard v. CAamdby, (^. £. Tr, 4 Geo, III. Nares 
for Plaintiff, Whitakcr, Defendant.] 
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Anonymus. Trin. 11 Ann. 171 2. 

UPON a Motion in Relation to the due Execa- Notice of Trial 
tion of a Writ of Inquiry of Damages, the *«*^ '^2!*' Af 
Court held, that after an Interlocutory Judgment 1654, a^.'. 21'^ ' 
/igned, the Plaintiff need only give common Notice yid. Bower t. 
of the Execution of a Writ of Inquiry, notwith- ^"^''^ ''""»?• 
/landing the Judgment was figned above a year be- *w"^p. 66. 
fore ; though upon an IjQfue that hath been joined 
above a Year, a Term's Notice of Trial mujl be 
given. 

Vide the Cafe of Paul v. GkdM, poft^ p, 97, where it is 
held, that a Term*s Notice rouft oe given, as well of the 
Execution of Writs of Inquiry, as in all other Cafes of Notices, 
where there has not been any Proceeding within t)^e Year. 

Anonymus. Trin. ii Ann. 171 2. coftsforDe- 

' ' fendant after 

IN ^uare Impedit^ where Judgment is given for Demurrer in 
theDefendant upon a Demurrer, the Defendant ^^^^^ 
jhall have Cojls, per totam Curiam. Seagrave, poft\ 

p. 25. Aplin V. 

[5] Anonymus. 7r/». 11 Ann. 171 2. p-'ssV' 

IT was declared by the Court, that all Precipes Precipes for Rc- 
for the PaJDTing of Recoveries Jhould be marked ^iP'j^;^^ ^'^' 
with the proper Prothonotary*s Name ; and at the ,677 tvw. 
Time of pajfihg the fame jhould be delivered into 173^* 
Court by one of the Serjeants, otherwise no Recovery 
to be entered. 

Anonymus. Trin. 11 Ann. 1712. 

AN Habeas Corpus brought by the Plaintiff, a ^^'^* Corpus 
Declaration delivered, and Judgment figned ; ^^^1%^ '*** 
but all was jet ajide as Irregular, becauje the Plaintiff 
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having once made his Elefiion cannot remove his 
own Caufe, nor can the Defendant be compelled to 
appear. 

The like Rule was made 7W». lo Ann, Hobbs v. Williams, 
Prac, Reg. ii6. 

Anonymus. Mich, ii jinn. 171 2. 

Money in Court, XN an Aflion againjl an Executor, he paid Money 
nonfu/ted °^ JL into Court, upon the Common Rule ; and on the 
lune and others Trial the Plaintiff being nonfuited, the Executor 
againft fFtlkin- moved that he might have the Money out of Court ; 
f^^yp^y p« 36* and grante4 ; becauje he being Executor was un- 

250. '^Btit wdi acquainted with the Affairs of his Tejlator, and might 
RathboM V. not know whether the Tejlator owed the Plaintiff 
^'^'^^tprac ^^y Money or not. But where the Defendant is 
5^fff'*s"> ^' ^^^^^^ Executor nor Admini/lrator, altho' the Plain- 
Maddox V. tiff be nonjuited, or a Verdi3 for the Defendant, the 
f/^'^ASJ'/L Plaintiff Jhall have the Money out of Court, becaufe 
Defendant Jbail the Defendant brings it in as knowing, and being 
have the Money Confcious that he owes the Plaintiff fo much. 

Q/?/and wV. [^^^ ^^ Motion to pay Money into Court was in Key- 
poji*Crockhay v. lingers Time, and introduced to avoid the hazard and difficulty 
Martyn^ p. 129, of pleading a Tender. White v. Woodhoufe, 2 Str, 787, S, C, i 
and iarneSf p. Barnard^ 25. 

251. Money brought in on pleading a Tender cannot be taken 

out by the Defendant, though he hath a Verdi6(. Cox v. 
Robin/bn, % Sir. 1027. • 

On Motion of Walker S* for leave to take out of Court 
the Sum of 8/. part of the Sum of 1 1/. z 3/. paid in by De- 
fendant in this Caufe, agreeing to accept the Sum of 8/. in 
full of this Demand with Coirs, and why the 3/. 1 3/. fhould 
not be left in Court for the Benefit of Defendant, Plaintiff 
confenting 3/. 13/. ihould be paid out of the Court to De- 
fendant. This was moved on the Fa6l that the Sum of 3/. 
odd was due to Defendant, and for which fince the payment 
he had brought an A6lion in B. R. Leech v. Cotuper, Pafch, 
19 Geo, III. 
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On (howin? Caufe, Grofe S* faid he (hould have no 
objedion to this, if Plaintiff had not infifted on the whole 
Sum, though he faw the Books, and knew only 8/. was due, 
and yet would arreft Defendant, and Defendant offered to 
pay the %L with Cofb, but Plaintiff iniifted on Cofls of a Decl&n. 
before it was due ; the Writ was not returnable at that Time. 

Watfon, the PlaintifTs Attorney, faid, You mufl Summon 
me and I will not attend, and before the third Summons the 
Declaration will be due. 

Pr. Cur, Let the Plaintiff pa^ the Cofb of the Arrefl in 
B. R. and the Cofb of this Motion and Pr, Cur, it is a bad 
practice in not attending the Judge to get a Declaration allowed, 
whereas if it is not due when the Summons is taken out to 
pay Debt and Cofls, it will not grow due pending the Sum- 
mons. Rule Abiblute. 

This Motion was made on the flrength of Webb v. Bennett^ 
T. 14 Geo, II. which was a Rule to fhow Caufe why the 
Plaintiff fhould not have leave to take out of Court the Sum of 
4^. 10/., parcel of 5/. 10/., brought into Court by the Defendant, 
purfuant to*the &id Rule. And why the remainder of the 
laid Sum of 5/. 10/., barring ao/. fhould not be left in Court to 
be repaid to the Defendant, and why the Plaintiff fhould not 
have leave to fet off the faid 20/. againfl the Defendant's 
demand in the faid A6lion brought by him againfl the Plain- 
tiff, and why upon the Plaintiff *s Receipt of the faid 4/. 10/. 
out of Court, his Cofis in this A6lion to be Taxed according 
to a former Rule, fhould not be paid him or the faid Rule be 
Difcharged, which Rule was made Abfolute. 

Motion bv Walker, Serjeant, that Plaintiff might be at 
liberty to taJce out of Court the Sum of 19/. 8/. 6d,j parcel of 
17/. 3/., brought into Court by the Defendant, and why the 
remainder of the faid 27/. 3/., bleing ^l 14/. 6</., fhould not be 
left in Court to be repaid to the Defendant, and why the 
Plaintiff fhould not have leave to fet off the faid 7/. 14/. 6d, 
againfl the Defendant's demand in an Action fince commenced 
by him againfl the Plaintiff, and why upon the Plaintiff^s 
receipt of the faid 19/. 8/. 6d, out of Court his Cofls in this 
A£tion, including the Cofb in this Application, fhould not be 
uaid by the Defendant or bis Attorney, and in fupport of this 
Motion was cited Leech f. Cooper^ fufr a. 

On fhowing Cau(e by Bolton, Serjeant, (the very day he 
was called), the Court made the Rule abfolute, without Cofb 
on either fide, though it was flrongly urged by Bolton that the 
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Plaintiff in the fecond AAion ought to have his Cofts to this 
time in his A6lion, as this was the fame as if Defendant had 
mcfVed to have paid money into Court which muft have been 
on payment of Cofts. And of this opinion was Mr. Juftice 
Blackftone for fome time, but the other Judges were of 
opinion that the Plaintiff in the fecond a6iion was entitled to 
no ^EiTOur or countenance as the fecond ai>ion was totally 
unneceffary, as he might have had the fame juftice done him 
on a Sett-off, and therefore — as he would not make ufe of thofe 
means, but brought another a^ion contrary to the fpirit and 
meaning of the Statute of Sett-off, that A6lion fliould be looked 
upon as vexatious, and confequently would not entitle him to 
Cofts therein. To which opinion Mr. Juftice Blackftone 
then affented. Grant v. Mills. Mich, ao Geo. III.] 



Anonymus. Mich, ii /Inn. 1712. [6] 

Copies of En- r | ^HE Court was moved for a Rule upon^n Officer 

liTdc^e ^"^ A to a«end the Trial with Mufler-Rolls, Books, 

Pofl^L^'k, v. ^^* ^^^ denied by the whole Court, becaufe juch 

Hyet, p. 21, Officer is not fubjeS to the Rule of the Court. 

^MePoHA^ Aip/^j Copies of Mufter-Rolls, Entries of Cuftom-houfe 

Books. Knight Ofticers, and all Copies from Entries where the Court has no 

T.^0/fo0,p.26. Jurifdi6lion, are generally admitted as Evidence, becaufe the 

Davis V. Ed' Originals cannot be had. 
wards, p. 70. 



Methwin verfus Pople. Mich. 1 1 jinn. 

1712. 

Borret. 

Declaring by XT' was held In this Caufe, that the Defendant's 

the By. 1 Attorney is bound to receive Declarations by the 

nd. Holmes v. ^> ^^^^^ ^ Declaration delivered in the ASion on 

Small, pojl, p. which the Defendant was arrejled, but is not bound 

58, and fTreeks ^q receive a Declaration at the Suit of any other 

'*^ ^ perjon. 
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Seyliard verfus Cafsburne. Htl. 1 1 

Ann. 171 2. 

JUDGMENT by ConfeJJion entered after the Judgment by 
Defendant's Death, but jet ajide upon Motion ; ^1^1^^^^^ 
becau/e the Defendant's Death was a Revocation of figned after 
his Authority, and for that the Defendant could not Defendant's 
have an Opportunity of controvcrUng the Validity ^^l^^^J^ 
of the Warrant of Attorney to confefs Judgment. fwif%j/p.7i. 



Anonymus. Hil. 11 Ann. 171 2. 

AMOTION was made to Jlay Proceedings upon Ejeament 

an EJefiment for Non-payment of Rent re- *»>«* on Pay- 

ferved on a Lcafe; which was granted accordingly, ^d"cSL^'"see 

upon paying the LeJJor of the PlaindfF his Rent in Stat, 4 Geo. 11. 

Arrear and Cojls. f- **> '• 4. 

[After Judgment againft the cafual eje£lor, and before any 
writ of pofleinon executed, the Court made a Rule to ftay 
proceedings on payment of all rent due and cofts ; it being an 
eje6lment for non-payment of rent. Goodtitle v. Holdfafi, % 
Sir, p. 900 and i/ul. PhilUps v. DoeUitU, 8 Mod, Rep, 345, 
and cafes there cited. 

LefTor made a Leafe referving a fmall Rent, with Condi- 
tion of Re-entry on Nonpayment. Covenant to repair, but no 
Condition of Re-entry on not Repairing. Leflee died, and 
£je6hnent brought by LefTor. Defendant as Adminiftrator, 
moved to fh^ proceedings on bringine the Rent into Court, 
but on affidavit it appeared it would cofl 500/. to put the 
Premifes in Repair and the . Leflbr had no other Remedy to 
malce Good the Repairs which happened in LefTee's Time 
(there being no Ailets) & the Court would not flay proceedings 
unlefs Defendant would give Security to repair according to 
the Covenant of the Leafe as well as pay the Rent. Temple 
tm Dem. of Carew v. Bacchus^ Tr. 6 G., C,B. Ld. K:s MSS.] 
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Coflt added 
upon a Poftea. 



No Bail to Writ 
of Error on a 
Bail-Bondy 
tho' it did 
not appear in 
the Declaration, 
that the Adion 
was brought on 
a Bail-Bond. 
Vtd. Jaekfin t. 
Ducket J pofiy p. 

3». 



Stores verfus Tong. Hil. 1 1 Ann. 171 2. [7] 

Borret. 

IN an ASIoQ upon the Caje, the Jury upon the 
Trial having found Damages, but refujing to find 
any Cojls, it was moved that Cojls be added, becauje 
the Jury are ex officio bound to give CoJls, and the 
Court will fupply this Defefi ; and ordered ac- 
cordingly. 

Valentine verfus Dennis. Mich. 12 

Ann. 1713. 

Cooke. 

JUDGMENT on a Bail-Bond, but no Mention 
in the Declaration that it was on fuch a Bond ; 
upon a Writ of Error brought the Plaintiff injijled 
on Bail, alledging, that the Court were not to exa- 
mine into the condition of the Bond on which the 
A3ion was brought : But on the Clerk of the Error's 
reporting to the Court, that the conjlant Prafiice 
was to examine whether the Bond was given for 
Payment of Money or not ; and upon Examination, 
finding it was a Bail-Bond, it was held by the whole 
Court, that no Bail jhould be given on that Writ of 
Error. 

[A6lion on a Bond in the Penalty of 40/. to Indemnify the 
Parifh againft a Baftard Child. 

Motion to bring the penalty of the Bond into Court with 
Cofts and that the Bond may be delivered up. Rule granted. 

On fliowing caufe it was infifted that this was not in the 
nature of a Common Bond, but was intended as a lafting per- 
manent Security, to anfwer every contingency during the time 
the Child might be Chargeable, like the Ca/e of a Bond for 
performance of Covenants, which the ftatutes of 8 & 9 Wm. 
3, eh. II, s. S, meant ihould continue to anfwer fubiequent 
Breaches. Amm, i Vent 356. was cited. 
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On the other fide it was infifted that the Statute of King 
William meant only to relieve the Defendant from paying the 
whole penalty, and that the Courts have lately gone much 
further in admitting Motions of this nature for the fake of 
Juftice, as appears by Greg^s cafe^ i Salk, 596 and HalUtt v. 
Ea/i India Comfatiy, x Burr, 1120, and indeed as to paying 
penalties in Quitam Ailions, before the Statute 4 Ann, ch. 16, 
s. 13, the Defendant might have been made to pay the whole 

f>enalty of his Bond into Court, and the Statute of King Wil- 
iam meant only to relieve the Defendant againft paying the 
whole penalty. 

Per Cur, the Penalty is the admeafurement of all eventual 
Damans, and fo it was in Equity even for a Penalty for the 
Sale ot an Eftate, formerly, though now it is otherwife. The 
Defendant might have acknowledged this Action, but then 
the Execution could have gone no further than the penalty, 
and by the Judgment the Bond would have been extinguiflied. 
The very procefs and Declaration only require the Defendant 
to pay 40/. which he owes and unjuftly detains, then what in- 
juftice can it be to let the Plaintiff receive all he Declares for ? 
fo the Rule was made Abfolute. Brangnmn aud Another v. 
Perrott, 2 fT, Blacky 1190.] 

Thornby, on the Demife of the Duke and 
Duchefs of Hamilton, againji Fleet- 
wood. HiL 12 Ann. 171 3. 

Foley, 

IN EjedlmenU a Special Verdifi was found on a An Attach- 
Trial at Bar, and thereupon Judgment for the ment ^tiW 
Defendant, and CoJU taxed : and after Affidavit of ^^j^^ .^^ 
the Demand of the Cojls, a Motion was made for a Pwrefs for*^ 
an Attachment againji the Duchefs (the Duke being Non-payment 
dead) Jhe being one of the Lejfors, for Non-payment |(^' '" 
of the CoJls ; and it was alleged, that if the Court ^^ 
did not grant it, the Defendant would be Remedilejs ; 
[&] for tho' in other Cafes a Dijirtngas ijQfues againji 
Peers, yet in this Cafe no procejs can go but an 
Attachment. 



i6 
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Eflbin in what 
Cafe allowed. 
I Rid. Jib, 818. 
ai Ed, IV. 79. 
b. FUta Lib. 
6. cap. 7, &c. 
/TooMofReal 
Adions, p. I4« 
Mhror, cap. 2, 
fee. 30. 



An Heir obliged 
to appear to a 
CUufum Jregitf 
and may be ar- 
refled thereon. 



But the Coort refojed to grant an Attachment 
againjl the perjbn of the Dochejs, bat ordered her 
to /hew Cauje why an Attachment as to her Goods 
and Chattels Jhould not be ijfued, which Rule was 
afterwards made abfolate. 

Symonds againft The Mayor, &c. of 
Totnefs. HiL 12 jinn. 171 3. 

Cooke. 

AMOTION to jet ajide an Effoin cajl in this 
Caafe; upon Debate, and hearing Counjel on 
both Sides, the quejlion was. Whether an EJfoin lay or 
not ? The Court was unanimoujly of Opinion, that 
a Corporation aggregate were not intitled to an 
EJfoin in a Perjbnal A3ion. And it was faid no 
EJfoin lies in any Perjbnal A3ion whatjbever, not 
even where a Peer or Member of Parliament is Party. 

[In Anfon v. JtfferfoH^ i Wils. 164. An Eflbin was held 
void as it appeared on the face of the entry to have been call 
by the Defendant's Attorney. 

In Fittr v. Keener ^ Prac. Reg. 106. An Eflbin difcharged, 
becaufe caft In a perfbnal a£lion.] 

Anonymus. Ht7. 12 jinn. 171 3. 

AMOTION to Jlay Proceedings againjl an Heir, 
the Defendant aUedging, that an Heir ought 
to be proceeded againjl by way of Summons, and 
could not be arrejled upon a Clau/um/regit, the Three 
Prothonotaries declared, that formerly there was no 
other way of proceeding againjl an Heir but by 
Summons, Cffr. but of late Years the PraSice had 
been otherwije, and that an Heir might be arrejled 
upon a Clau/um fregity and Jo held by the whole 
Court, and that he need not be named in the Writ 
as Heir. 
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Edmonds'j Cafe. Hil. 12 Ann. 171 3. 

Foley. 

ONE Edmonds brought into Court by the Under- SherifTs Fee for 
SheriflF of Herefordjhire upon a Habeas Corpus^ p VJJ^"« "' 
the Dijlance being 130 Pojl Miles from London} by jjaUtu Corpus. 
the Courje of the Court the Under-SheriiF could have f^id, Kinfs 
but 61. 10s. being is. per Mile ; but upon his Affi- ^-'^•^^f' 
davit that Edmonds was a dangerous Man, and that c^*/^^! 
he had Notice thereof from jeveral Perjbns who had no! 
ASions depending agalnjl him, and therefore was 
forced to have a Guard of four men, the Court, on 
[9] Motion, ordered the Under-SheriiF to be paid 10/. 
and told Edmonds j that he mujl either pay the 10/. 
or be remanded. 

[N.B. Prifoner bringiDg a Habeas Corpus muft either pay 
the Sheriff's Fees or be remanded. Hope^s cafe^ Prae. Reg, 
219.] 



Anonymus. Hil. 12 Ann. 17 13. 

UPON a Motion for Leave to take out Execu- The Mittitur 
tion upon a Judgment, whereon a Writ of ^^^^ *^ ^ 
Error had been brought, and the Record certified, the Rou\fter 
but the Writ of Error qua/hed ; there arofe a quep- the Writ of 
tion. Whether the Execution Jhould be taken out of ^"^'' <!»*^«^ 
the ^ueetfs Bench^ to which Court the Record had 
been removed 1)y the Writ of Error, or out of the 
Common Pleas; and in order thereto, whether the 
Mittitur ought not to be Jlruck out of the Roll : 
The Court made a Rule for the Defendant to Jhew 
Cauje the firjl Day of the next Term, why the 
Mittitur jhould not be Jlruck out, and afterwards 
the Rule was made abfolute. 



1 
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Rayner verfus Arnold. Trin. i Geo. I. 

1715. 

Foley. 
Judgment A MOTION to amend a Common Judgment in 

amended. f\^ Debt by Confejjion, in which there was a MiJ^ 

take, for it was entered Attach* fuit injlead of Sumf 
fuit} at firjl the Court made Jbme Difficulty, but after- 
wards a Rule was made to amend the Record. 

Bedford verfus CuUen^ (Dutton and Wife 
Vouchees.) Hil. 2 Geo. I. 17 16. 

Cooke. 
Amendment of "\ yjT OTION to amend a Writ of Entry, by 



WritofEntry^ XVL Pitting out Qnvickburyj and inferting in 
BiftUnd^f$^ P^^och* de Sheering ; ft appeared that the Deed to 
p. 17. D^M V. lead the Ufes thereof was right ; and upon producing [10] 
OwarJyfoft, jeveral precedents for Amendment, (among which 
^ke^r/y. Were the following) a Rule was granted (upon great 
Harris^' foft^ Deliberation) to amend. 

P- "^* Skinner verfus Land^ Mich. 6 Car. I. Gulfton, A 

Recovery was agreed to be juffered of Lands in 
Alphamton and Magna Hennny^ but juffered of 
Lands in Alphamton and Lamarjh^ and ordered to 
be amended. 

Fojier &f «*' verjus , 9 W. III. Cooke. A 

Fine and Recovery agreed to be levied and fuffered 
of the Manor of Inkfieldy but by Mijlake the fame 
was made of the Manor of Inglefieldy and ordered to 
be amended in all the Places both of the Pine and 
Recovery. 

Freeman v. Montague bf ux* Trin. 4 yac. II. and 
Smith V. The Earl ofDorfet^aF Mich. 1 1 W. III. 
the like Amendment. 
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Tregare verjus GenningSy Eafi. 23 Car. IL WyrUy. 
A Pine levied of Tenements \dth the Appurtenances 
in T. C. in the Pari/h of £. in the County of C. in- 
jlead of in T. C. in the Pari/h of St. f . near L. in the 
County of C. and ordered to be amended. 

Mney {ff a/* verfus LonguevUle W tf/*, //i7. 5 jfnn. 
Cooke. A Pine and Recovery {in Hil. 35 C^r. II.) 
of Tenements in P. in the County of ff^ltSj injlead 

of in P. Clarendon and Clarendon Park in the 

County of WiltSy and ordered to be amended. 



I 



Cooke verfus The Duchefs of Hamilton. 

HU.2Geo.\. 1716. Aa.«.d».„tof 

N EjeSfment a Motion to amend a Warrant of Warrant of At- 
Attorney after a Writ of Error brought, and Si«rY/i^ 

granted. Qmfaiy v. Hem- 

rifues, foft, p. 

44. 

[11] Wills and others againji Turner and 
others. Hil. 2 Geo. I. 17 16. 

N Prohibition a Motion was made that the Pro- cofti in Probi- 

thonotary /hould not allow Cojb, fave from the bition,andCon. 

Time of the Delivery of the Declaration; and on J^^g'^^^/^^ 
hearing Counjel on both Sides, and reading the A3 m. cap, ii, 
of the eighth and ninth of W. 3. the Court unani- «</. Bettenfim 
moujly declared, that the Plaintiff ought to have his ij^^^' 
Cojls from the Time of the Suggejlion, and of the o^i v. Pit- 
Suggejlion itfelf, and all Cojto incident and fub- came^pofi^^. 
Jequent thereto. '57. 



I 
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Forward verfus Beavis. Hil. 2 Geo. I. 

1716. 

Proebdn Amy, y N this Cauje it was held, that no AdmiJJion is 

J[ necejQfary to fae by Prochein Amy^ altho* it has 
been ujually done. 

Rogers verfus Bretton. Hil. 3 Geo. I. 

1717. 

Borret. 
Modon to fet A MOTION to fet ajide a Judgment jigned after 
a6deTudgment j^ the Defendant's Death ; it appeared the Defen- 

fcn"^nt'^cSh ^^^^ d*«^ ^^^^^ Judgment was figned, but after the 
refufed. Butfee flfjl Day of the Term in which it was jigned, and 
SeyliarJ ▼. Cajf- therefore upon hearing Counjel on both jides the 
hunUfOMie^p, . jy^lginent was held good, becauje all Judgments are 

fuch from the flrjl Day of the Term in which they 

are jigned. 

[N.B. Judgment by confeflion upon a Warrant of Attorney 
may be entered in the vacation as ot the term precedent, though 
the Defendant died in that vacation. Oaois v. Wood^ward^ 
Salk. 87. 

A Defendant, who was fued by Execution for Debt due to 
his Teftator, confeiied judgment which was entered up as of 
Hilary Term, when Teftator was alive and it was fet afide 
for irregularity. Gain/bcrough v. FoUyard^ 2 StrMgi 1x21.] 

Atterbury and others againft Prior. [12] 
7r/W. 3 Geo. I. 17 17. 

Foley. 
Mw^Writt o^ A MOTION for Leave to pafs Writs of Entry 
Entry and -^^ ^^d Seijin in two Recoveries, upon Affidavit 

Seifin. and Proof, that the Writs were received by the Cujios 
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Breviumj and depojited in the Treafiiry, but Jpoiled 
by the Rain getting in. Upon Sight of the Cujios 
BreviunCs Receipt, and reading me Affidavit and 
Exemplification and Deed to lead the Ujes of the 
Recoveries, the Court made a Rule that the new 
Writs Jhould pafs the Alienation and the Jeveral 
Offices in this Court without Fine or Pee. 



Heatley verfus Pyott and his Wife. 
Trin. 3 Geo. 1. 17 17. 

Borret. 

AMOTION tofet afide a Fine upon the Wife's Motion to fet 
Affidavit, and upon her Examination in open ^^^^ ^ ^'"^' 
Court, and of the WitnejQfes to the Deeds, who all 
declared they never jaw the Wife execute the 
Deeds, and upon Examination of one of the Com- i f^*nt, 30. 
mijjioners upon Oath in open Court, who confejQ[ed 3 ^^- 3^- 
that the Wife did not acknowledge the Fine, but 
alledged his Ignorance of the Law ; and the other 
Commijjioner abfconding ; and likewije upon Exa- 
mination of the Plaintiff and jeveral other Perjbns, 
and upon reading many Affidavits, the Court granted 
an Attachment againjl Pyott the Hujband and fVood 
one of the Commijjioners, being jatisfied the Wife 
never acknowledged the Pine ; and after much De- 
bate they ordered the Matter to be tried upon a 
feigned Ijfue, upon which a Verdifi being found that 
the Wife did not acknowledge the Pine, it was after- 
wards by Rule of Court vacated as to the Wife only. 
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Steward verfus Harding. Mich. 4 Creo. I. 
17 17. \Prac. Reg. 121 S. C] 

What Time the A MOTION to fet ajide a Judgment becaufe 
Plaintiff has to J\ the Declaration was not left in the Office till 
declare. j^jj YfcfoTt the Efosn Day of the third Term. On 

hearing Connfel of both Sides and upon Report of all [13] 

the Prothonotaries, the Court were of Opinion, that 

XmlaCur' notwithjlanding the Rule of Court Jeemed to be 

li&A. 1654, doubtful, yet where the Defendant does not fpeed 

(ccj^i4, HU. 9 ^^^ PlaintiflF to declare fooncr by giving a Rule for 

' '^^^' that purpoje at the End of the jecond Term, the • 

Plaintiff jhall have till the Efoin Day of the third 

Term to deliver or file his Declaration. 

[N.B. Procc& fued out and fervecf on Defendant 24th April, 
returnable 6th May, as the 3rd was Efoim day of Eafter Term. 
Plaintiff' took no fteps till nth November, and then delivered 
Declaration with notice to plead in four days. Appearance 
entered for Defendant on i6th November. Plaintiff fiened 
judgment on ft6th, and gave notice of executing Writ otln- 

?uiry which was done. On Motion to fet aiide Judgment and 
nquifition firft on Irregularity of the return of the Writ, but 
chiefly as Plaintiff had not declared before the Efoin day of 
Michaelmas Term according to the 3rd rule Hil, 9 Atme^ the 
Court held (after Inquiry of the Officers as to the practice) 
that the Plaintiff, by not delivering his Declaration m Time 
was totally out of Court, and fo ordered the Judgment to be 
fet afide without cofts. HiggUu v. H^hittle^ C.B. Hil. 13, Geo. 
III. 

A perfon in prifon for a contempt of the Court cannot be 
charged with a Declaration, without leave any more than a 
Perfon in cuftody for a Felony ; but if he accepts of the De- 
claration, and (iiffers the Plaintiff to proceed, he (hall not after- 
wards fet aiide the Judgment.] 
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Cork verfus Baker. Mich. 4 Geo. I. 
17 17. [i Strange 63 S. C] 

Borret. 

A VERDICT for the Plaintiff in the Court of The Deputy 
Common PUaSy on a Declaration in Caje, and ^^^,^7^" 
a Writ of Error Jiied out, and thereupon a Certiorari SrSJurt 0/ 
directed to the Cujios Brevium to certify an Original King't Bench, 
int^ partes de pi? to tranfgr ; the Cujios Brevium re- ^^^^'^^ 
turns no Original filed (for tho* a Common {a) Original * ^ "** ' 
de prito Tranfgr" had been left in his Office by the 
Curjitor amon£|l the Originals of that Term, yet the 
Plaintiff had entered a Ne recipiatur before it was 
left) upon which the Court of King*s Bench made a 
Rule for Mr. Tates^ the Deputy Cujios Brevium^ to 
attend and /hew Cauje why an Attachment of Con- 
tempt Jhould not be granted againjl him. Mr. Tates 
appeared and fet forth the whole matter by Affida- 
vits; the Court of Kin^s Bench notwithjlanding 
committed him to the Cujlody of the Marjhal ; after 
which, Application being made to this Court for a 
Habeas Corpus^ and granted, the Court of King's 
Bench at the jame Time made a Rule to bring him 
into their Court ; but that Court difcharged their 
own Rule,^ and the Court of Common Pleas granted 
a Jecond Habeas Corpus ; but on the Return Day of 
the jecond Habeas Corpus the Court of King's 
Bench made a Rule to carry him into their Court on 
a Day after the Return of the jecond Habeas Corpus; 
the Marjhal brought in the Body on the fecond Ha~ 
beas (BrpuSf and returned the Rule of Commitment, 
and the Rule made on the Return Day of the fecond 
Habeas Corpus, And Mr. Serjeant Chejhire and 
Pengelfy appearing for Mr. Tates^ and citing many 



24 Cafes of PraSice in the 

Cafes^ for his Dijcharffe ; the Court remanded 
him, but ordered him to be brought up on the Mon- 
day following, and deferred the Conjideration of his 
Discharge till that Day. Afterwards the Writ of 
Error was nonprofs'd by the Conjent of the Plaintiff 
in Error, and Mr. Tates difcharged. 

(a) Thc^ the Want of an Original after a Verdi3 'was aided 
fy the Stat, 1 8 Eliz. cap. 14, yet an Original erroneous in 
Sulftance^ or *which nuarramted not the Declaration tvas not 
aided before the Stat, 5 Geo. I. cap. 13, ivherely it is enaSedy 
" That after a Verdi6l, no Judgment &all be reyerfed for any 
Defe£l in Form or Subftance in any Bill, Writ Original or 
Judicial, or for any Variance in fuch Writs from the Declara- 
tion or other Proceedings.** 



Notice to be 
given of exe- 
cuting a Writ 
of Inquiry in 
Dower. 



Strangeways Demandant verfus Afcough, [14] 
in Dower. Mich, 4 Geo. I. 1717. 
\?rac. Reg. 159 S. C] 

Cooke, 

XN this Caufe, the QuejUon was, whether upon 



the execution of a Writ of Inquiry of Damages 
in Dower, Notice of Executing that Inquiry jhould 
be given ; and upon hearing Counfel on both Sides, 
the Court were of Opinion that Notice ought to be 
given, and, for want thereof, fet ajide the Writ of 
Inquiry ; for upon any Writ of Inquiry whatjbever, 
Reg. Cur' Mich, it is Very reajonable that the Party jhould have an 
1654, fee. *i. Opportunity of defending himfelf in refpeft to the 
Meafure of Damages. 



Antty p. I. 



Pengelly quoted BuJbeVs cafe^ Faughan^ 135, and referred 
to I Roll, Rep, pp. 192, 219, 220, 245, Moore 840. 12 Co. 
Rep. 69. Salk, 348. Carter y 221. Habeas Corpus AQ^ 31. 
Car, 2, c. 2, s. 8. 
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[Motion by Wilibn for leave to plead, ift. Ne tmquei ac- 
cmple, ind. Ne ungues /eifie^ 5ec. denied per Gould and 
Blackftone, Triu, 1 7 Geo. 3, C,B, I gave no opinion, as it was 
done in the cak of Robiui v. CrutckUy (s JVUs. 118, laa, 117), 
in which I was of counfel with Derendant. Anderfin v. An* 
derfm (a H^. Black. 11 57). 

In the caSt of HiUier v. Fletcher (a ^. JS^u-i(. iioj). a motion 
was made by Walker, Serjeant, to plead double m Dower 
which was refufed by Blackftone and myielf on the authority 
of AuAerfim v. Amkrfin.'] 

Feild verfus Walford. Mich. 4 Geo. I. 
[Prac. Reg. p. 53, Comyn. 264, Vin. 
Ab. Tit. Contempt. {B.) PL 29^ S. C] 

Borret. 

ON a Demurrer, the Quejlion was, whether the No Bail Bond 

Sheriff can take a Bail-Bond upon an Attach- to be taken up. 

mcnt for a Contempt out of this Court. By the AS l'L*?/^"*r*'' 

of the 13 Car. II. Jtat, 2. c. 2, a oheriii is not im- tempt. 23 H. 

powered to take Bail, though the Court or a Judge ^*^' ><>< ^'«»ff- 

may take a Recognizance ; it is true Perfons taken •^^' ^' ^^ 

by Virtue of Attachments out of Chancery for not 208. Stiie^%i7,^ 

appearing and anfwering, have been ufually Bailed ; ^34* > ^<^»^- 

and the Reafon is becaufe the Party, upon entering *^** 1^*2- 

his Appearance and paying the ufual Contempts, is tacbment n m 

difcharged of Courje ; whereas in this Court the theNsturtofam 

Party is to appear in Court de die in dienty and be ur ^J^^ ^ y^ 

examined on Interrogatories to be exhibited againjl Fitcb^pojl^f,' 

him ; and it is not determined that a Sheriff can take '^* Barnes^ 

Bail upon Attachments out of Chancery, but rather ^ ' 
doubted ; and in the prejent Caje all the Judges were 
of Opinion that no Bail could be taken, and gave 
Judgment for the Defendant 

[N. B. On a motion for Attachment, Pratt, C.J. declared 
that all the Judges (on confideration) had refolved that a 
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Sheriff could not take Bail on an Attachment, but a Judge 
at his Chambers might. Anon, Str, 479. 

After final Judgment, it is too late to put in Bail \ the Re- 
cognizance of Bail plainly imports that it muft be entered into 
before Defendant be condemned in the A£tion. Jack/on v. 
KnigAt, BarneSf 9s. 



Cofts againft an 
Executor on a 
Non-profs for 
wast of a Re- 
plication. 



Fid. Haydom ▼. 

Norton^ on a 
Difcotttinuancef 

M P- 79- 
Eaves v. Alo- 

catoy SalA. 314. 

yideon & aP 

Exec* v. Coottf 

fo/9,p. 2a 

Atkims V. Spenee^ 

Vfbere tJtis Doubt 

it refokftdp foft^ 

p. 01. 



Lamley^ & ux' Exec* &cc. verfus Nichols. 
Mich. 4 Geo. I. 1717. \Prac. Reg. 
114, S. C] 

Borret, 

TN an Afiion of the Cafe on feveral PromijQ|es laid 
I in the Life-Time of the Tejlator for Meat, 
Drink, i^c, the Plaintiffs were non-profs'd for want 
of a Replication ; and now upon Motion to fet ajide 
the Judgment as to the Entry of Cojls which had been [15] 
taxed upon jigning the Non-profs, the Quejlion was, 
Whether CoJls Jhould be allowed or not : The Pro- 
thonotaries sdl agreed that Cojls were ufually taxed, 
and the Reajbn is, becaufe the Plaintiffs themjelves 
had been guilty of a Default ; and jb likewije on a 
Non-profs for want of a Declaration, or for want of 
a Replication to a Plea in Abatement ; and the Court 
held that Cojls jhould be allowed in this Caje ; but 
where the Plaintiff, being Executor or Adminijlrator, 
is nonfuited at the AJJizes upon full Evidence, it was 
doubted whether he jhould pay Cojls, 
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Goodright verfus Thruftout, on the De- 
mife of Jones & ux*.. Mich. 5 Geo. I. 
1718. 

Cooke. 

AMOTION in Ejefiment, that the Lejfors Motion to 
Jhould name a Plaintiff who /honld be liable "«»« « better 
to pay CoJU, becaujc the LcJOfors themjclves were j^Sw" 
very poor ; bat denied, for the LejQfbrs are in the 
Nature of Plaintiffs in any other A&ion, and ought 
to be on the fame Foot as other Plaintiffs are, and 
therefore this Motion is conjlantly denied. 

Deighton, on the Demife of Goakman 
and others^ <^g^i^ft Dalton and others. 
Mich. 5 Geo. I. 1718. 

Cooke. 

ON a Motion for Cojls for not going on to Trial, No Notice or 

it appeared that a Countermand was given on Coantennand 

Sunday, the Day before the CommiJJion Day, which ^ ""llf^, 

it was faid would have been good, had it not been m:b. lii^ 

on a Sunday i but the Court held that Cojls Jhould ^'^ *>• 
be allowed. 

Note J It has iince been held that no Notice of Trial or 
Inquiry or Countermand of Notice (hall be good on a See Siat, 29 
Sundajfy but the Sundey intervening lyetween uie Day of Car, II. cap, 7. 
Notice and the Comnuffion Day (hall be accounted as any 1. 6. 
other Day. Plaintiff to ^?e 

And nndi the Rule of Court made Muh. 3 Geo. I. by which two Days coun- 
it is ordered, that no Countermand of Trial at the Aflizes tf™M>d of No- 
ihall be good, unlefs Notice be riven two Days before the *><» of Trial. 
Commiil&n Day. And Note ; Tne Day of Countermand is 
held to be one of the Days, and no Countermand to be 
given on a Sumdi^, Fid. Bower v. Street, OMtOf p, a. 



Time of Plead 
ing to Declan- 
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Anderfon verfus Moreton & ux\ HiL [16] 

5 Geo. I. 1719. ' 

Cooke. 

ON Motion to jet ajide a Judgment Jigned upon 
a Declaration left in the Office de bene ejfe on 
wriV'kft^"** * Special Writ In London, no Bail being put in, <he 
i^tjp. Defendant in/ijled to have four Days to plead after 

the Expiration of the four Days, exdujive of the 
Appearance Day of the Return, allowed for putting 
in Bail ; and for the Plaintiff it was alledg^, that 
if he could not compel the Defendant to plead in 
Vtdt Reg. %. four Days after the Delivery of the Declaration, it 
^n'lu^'y^' was to no Purpofe to Jue out a Special Writ, be- 
Facely, ^6%. caujc he could not try his Caufe \dthin Term, nor 
CbarftoH V.Han- would it avail him any Thiufi; filing the Declaration 
'Zam^^aitJ^. A bene eJfe. The Court not finding that this Matter 
ra teta . ^^^ ^^^^ }ot!tn jettled, would not make the Defen- 
dant an Example, but Jet aJide the Judgment ; and 
ordered that the Cojls on both Sides /hould attend 
the Event of the Trial. 

[Leigh St. moved for a Rule to ihow cauie why pro- 
ceedings (hould not be ftayed with Cofts. Writ of Capias 
fued out 6th November lail, returnable the 12th, being the 
fecond return. The Writ was delivered on the lotn, at 
night, being Saturday. On the Monday, Defendant came to 
Plaintiff^s Attorney and offered to pay, when the Attorney's 
ion faid he was preparing the Declaration. Thereupon the 
Defendant's Attorney on the 14th went and took out a fum- 
mons, and Lord Chief Juftice Wilmot made an Order to ftay 
Proceedings on payment of Debt and Cofts. The queflion 
was whether the Plaintiff could charge the Defendant with 
cofts of the Declaration which had been, pfrepared. After 
confulting the three Secondaries for their Opinion as to the 
Practice, the Court (including myfelf) held that a Declaration 
might be delivered de bene effe on the return day, yet the De- 
fendant could. mot be charged with it till the day tor Appear- 
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ance, which was the 15th November. GMmg v, Grace 
(NiOTis J. notes, and 2 H^. BlacM, 749). 

On 7th November Plaintiff filed Declaration di bnu Efty 
and ferved Notice thereof on Defendant to plead in eight 
days. On 8th November, Plaintiff gave a Rule to plead. 
On nth. Defendant's Attorney entered an Appearance and 
took Declaration out of the Office* On 17th, Plaintiff figned 
Interlocutory Jud^ent without Demanding a Plea, and for 
want thereof Motion was made to &t afide the Judgment for 
Irregularity. * In fupport of the Judgment it was argued, that 
as the Declaration was filed iU bene Effe^ and Notice thereof 
griven to Defendant, it was not neceffary to Demand a plea 
of Defendants Attorney, though he had entered an Appear- 
ance and taken Declaiation out of the Office. The Court 
afked the Officers their opinion, who all agreed the Plaintiff 
ought to have demanded a Plea. Rule Abfolute for fetting 
afide the Judgment, but without Cofts. Bolton fr. Defen- 
dant, Adair /r. Plaintiff. Potter v. M^Cartf^ M. 11. G. 3.] 



Hunt verfus Robinfon and others. Trin. 

5 Geo. I. 17 1 9. 

Foley. 

AN Afiion was brought againjl a Coinini0ioner Treble Cofts to 
of the Land Tax, upon which the Plaintiff * ^'J^^*' 
was nonjuited, and the Quejlion was whether the byVirtae^the 
Defendant Jhould have treble Cojls ; the Jadge had Land-Tax Aa. 
not certified ; notwithjlanding which, the Court ^ ^*^ M- '• 
made a Rule this Term for treble Cojls, and direfied *^' '* '** 
a Special Entry on the Roll, vix. Becauje upon 
Examination in Court it appeared, that the Defen- 
dant was a CommiJJioner, and in the Execution of 
his Office as a Commijjioner, purfuant to A3 of 
Parliament. 
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Recovery 
ainended. 
Vid, Bedford ▼. 
CuUeMf oMttf p. 
9. Dtam T. 
Coward^ foft^ 
pp. 15 and 30. 

CranrntTj p. 26. 
XF^/r<r V. 0/(«- 
dim, p. 52. 
yeiddnfin v. 
&tf^/«r, p. 85. 
F0/Rrr v. Pol- 
ihfgton^ p. 121. 
SS>eppardyr. 
HarrUf p. 126. 



Additional Bail 
ftnick off upon 
juftifying the 
Bail firft put in. 



Laming verjus Beftland, (Jubber and[i7] 
others^ Vouchees.) Trin. 5 Geo. I. 
1719. 

Bomt. 

A Motion to amend a Recovery in HiL 1703. 
wherein ff^e^ EgUfion and IVeJi Tyneham 
was put in the Writ of Entry injlead of EgUfton 

2neham ; the Deed to lead die Ujes was right ; 
hDard Jubbir one of the Vouchees was dead, the 
other Parties alive and confenting, and it appearing 
that it was the Intent of all the Parties that it 
/hoold be right, and common Recoveries being com- 
mon AjQforances, Amendments ought more eajily to 
be made than in other Cajes \ therefore the Court 
ordered it to be amended accordingly. 

Hudfay verfus Boyes. Mich. 6 Geo. L 

1720. 

Cooke. 
TN this Caje Bail was put in befcM-e a Judge, and 
X excepted againjl, and other Bail added ; the lajl 
Bail Jujlifled l^fore a Judge without giving Notice 
to the Plaintiff's Attorney ; the firjl Bail Jujlified 
in Court, and the Defendant moved to jlrike off the 
additional Bail, /hewing by Ailldavit, that the Ad- 
ditional Bail had voluntarily got himfelf added in 
the Bail-piece, on Purpofe'to have the Defendant in 
his Power, and Jurrender her when he thought proper. 
The Court ordered the Additional Bail to be jlruck 
off. 

Note J Dodpwell verfus Andrrwsj Mich. 6 Geo. II. Bail 
was changed upon the like Affidavit and Suggeftion. 
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Buckmafler verjiis Troughton. Mich. 

6 Geo. I. 1720. 

IN this Cattfe the Defendant was called upon for in what Time 

a Rejoinder in the Evening, and Judgment was J^^i"^* ft2^ 

jigned the next Morning. It was moved to Jet olmnjfor'a 

ajide the Judgment for want of longer Notice. The Plea, &c. 
Court jet aJide the Judgment on Payment of Cojis, 
becauje no Time was limited by Rule of the Court, 
[18] but declared it Jhould be a jlanding Rule for the 

future, that no Judgment Jhould be Jigned till the ^^, Broom v. 

opening of the Oi&ce the next Day in the After- ff^eodward^fcjl^ 

noon after proper Demands are made in Writing of ^'^ Homey, 

the Pleadings for want of which fuch Judgment ^*^'P' 7« 
Jhall be Jigned. 

Wright verfus Dixon. Mich. 6 Geo. I. 
1 7 19. \Prac. Reg. 11. 5. C] 

Foley. 

AN ASion of Debt upon the Recognizance An Aaion of 
againjl Bail; the Defendant was arrejled ^"^^^^^ 
upon a Claufum fregit with an Acettam in Debito be^brought by ^ 
fuper demand^ ; the Plaintiff thereupon proceeded to * Claufum fregit 
Judgment. And now on Motion to fet aJide thejc ^"''^'Jfjj ''jT 
Proceedings, the Quejlion was whether the Plaintiff ^'f ^^ ^//^^ 
Jhould not have Jued by fpecial Writ ; the Court jxfif p. h* 
held that an Acettam in debito is an A£{ion of Debt 
within the Meaning of the Rule of Court. But ^Z- ^' -Mic*. 
that the Defendant, 1. /. the BaU, mujl be Arrejled JauVb^'^-' 
at leajl four Days before the Return of the Writ of refted four Dayt 
Procefs, jb that he may have Time to render the ^^o" **>« R«" 

p-4„^|L«l turn. Cmcern- 

Principal. -^^ ^ j^^^^ 

Notei IntheCafeof i>tfwv.C«r//ref«r,Eaft.4Gco.II. vid.y'aiuUri/hw, 
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^^*/^9P- Cooke. Piiffuant to thii Reibludol^ Proceedings againft Bail 
^l^aadtbeCaJn ^ere ftayed becauie tbey were not lerved with Proceis till the 
tbert dud. pjiy ^f ^ Return. 



TN this Cauje the QgcJUon was, what Time the 



Aplin verjiis Chambers. MicA. 6 Geo. I. 

1719. 

Foliy. 

Upon Appear* 

ance to the £». | Defendant has to plead after Appearance to the 
'SJ^f^uik E^igi facias; the Court held that he mnjl plead i«- 
plea4 imfimtv. JiantiT. And tho' it was objiefied, that if the Ap- 
pearance were to an Exigi facias retomable the lajl 
Retttm of any Term, the defendant would have no 
Opportunity of applying to the Court to bring in 
Money, change the Venue, or other Matter ; but in 
Anjwer to that it was jaid, that the Defendant 
might, if he had any Reafon, apply to a Judge for 
Relief, but that the Court would not, without mani- 
fejl Reafon, delay the PlaintiiF after the Defendant 
had Jlood out ]b many ProceJJes. 



Fine by a deaf 
and Dumb 
Peribn. 
Fid. Keif ▼. 

23. 



Griffin verfus Ferrers and others. Eaji. [ig] 

6 Geo. I. J 720. 

Cooke. 

A Motion that Mr. Btnjamin FemrSj a- Deaf 
and Dumb Perjbn, might be permitted to 
acknowledge a Pine in open Court, upon an Ex- 
amination to be taken by Signs on the Fingers, upon 
the Report on Oath of one Mr. Ralph Rujfel, who 
jwore he had been ujed to conv^rfe with him in that 
Manner for feventeen Years and upwards, and that 
he underjlood his Meaning perfectly by thofe Signs : 
Several pieces of Ferrers* s Painting were produced 



\ 

V 
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in Cottrt, viz. Pifiores of Q^een Anm^ Lord Chan- 
cellor Parker^ and his Own, and all very like the 
Originals, and agreed to be well Painted and good 
Pieces. 

It appeared llkewije he could write his own Name 
very well and fome other Thines, yet could read but 
little Writing, tho' he dijlinguijhed jeveral Countries 
by a Map Jhewed him in Court, and likewije upon 
the Oath of Mr. George Turner y who fwore he had 
been acquainted with Ferrers ten Years, and that 
he had Painted Mr. Burcbefs (the Secretary of the 
Admiralty) Pifiure, for whi^ he would not take 
under Five Guineas, and that he believed he under- 
Jlood the Value of Things very well, efpecially 
Paintings ; and upon great Examination in Court, 
by Ruyill the Interpreter, about feveral Matters, 
to which he in all Appearance made a ready Anfwer 
by Signs to Rujfell ; and upon reading an Order for 
the Dijmijjion of a Bill in Chancery^ which had been 
brought to prove his Incapacity to manage his 
Affairs ; and a Decree in Chancery appointing a 
Partition of the Ejlate ; and upon Ferrers* s appear- 
ing to conjent, as well by his own Gejlure as upon 
RuJfelPs Oath, the Court ordered the Fine to pajs, 
and a Special Rule was drawn up this Term for 
that Purpoje. 

Delmaida v. Bravo. Trin. 6 Geo. I. 

1720. 

Cooke, 

the Special Original was fued out, but the * Special Writ 



A Motion to make a Return to an Original; The Return of 
the Special Original was fued out, but the ^^J^^^J^^^ 
common Return omitted, which, Time out of Mind, writ filed! 



[20] has been conjlantly made by the Attorney of Courfe, 

F 
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Prifonen in« 
titled to the 
Poon Box. 



See the Rule, 
HiL 3 Gn, II. 
fie, 1 6. 



Anon. Mich, j Geo. I. 172 1. 

A Motion by Mr. Serjeant Webb^ on the Behalf 
/\^ of three poor Prifoners of the Fleets craving an 
Allowance ont of the Poors Box ; the Lord Chief 
Joflice King declared, that thofe poor Prijbners, on 
making fnch Oath as is njual, and applying to him 
at his Chambers, jhoold have an Order for the Al- 
lowance. 



In Prohibition 
Liberty to in- 
fpea Parifli 
Books. Fid. 
Kmlgkt ▼. ff^ot' 
ton, fofif p. 26. 
Davis V. Ed- 
wards, p. 70. 



Coib denied 
upon an Adion 
for Words, 
where left than 
40f . damages, 
tho' the De- 
fendant pleaded 
a fpedal Juftifi- 
cation. 'yhU 
Smitbfind ▼. 
Longf anttf p. 
a, and Denny v. 

137- 



Locke verfus Hyet and others. Mich. 

7 Geo. I. 1721. 

Foley. 

TN Prohibition a Motion by Mr. Serjeant Pengelly^ 
I to have Liberty to in]pe£{ Parijh Books, and to 
have them produced at the Trial, and granted. 



Anonymus. Mich. 7 Geo. I. 1721. [22] 

IN an A£{ion on the Cafe for Words, to which 
the Defendant pleaded a Special Jujlification, 
the Jury having found Damages under 401. it was 
moved that the Prothonotary might tax for the 
Plaintiff Cojls de Incremento ; and it was injijled on 
as a conjlant Rule, that in all Cafes where Uiere is 
any Special Pleading, the Plaintiff Jhall recover his 
CoJls de Incremento; but the Court held that it is 
JUU an Afiion for Words within the Statute 21 Jac. 
I. cap. 16. s. 6. and mujl be governed thereby, and 
if the Plaintiff does not recover above 405. he Jhall 
have no more Cojis than Damages. 
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Pemple qui tam, &c. verfus Tinfley. 
7r/». 7 Geo. I. 1721. 

IN Debt on a Statute of 5 Eliz, cap. /^ fee, 31. dia for the Dc- 
for ez^ercijing a Trade contrary to the faid Sta- fcndant. 
tute. Upon a VerdiS for the Defendant, he Plaintiff ^^q^^^ ^®"' 
moved the Court, that the Defendant Jhould not be &tpb^^on/peftf 
allowed any Cojls; and upon hearing Counjel on ^,^7, where on 
both Sides, the Court feemed to Doubt and took p^lf^J^'^ 
Time to conjider till next Term, and then CoJls Court Mdki 
were allowed. A«W bamt no 

Cojh. 

Lobb verfus Dale. Trin. 7 Geo. I. 172 1. 

Cogki, 

UPON a Demurrer jet down the lajl Day of Argu- jadgment on 
ments, it appeared that the Defendant's Attor- ."?""*f' ^' 
ney had accepted all the Demurrer-Books, but had fj^dant nor 
not delivered them to the Two Puijhe Judges ; it Plaintiff bad de- 
was agreed that the Courfe of the Court had always ^^^^ ^\ 
been, that if the Defendant did not deliver the Two ^^ ^^^^^ * 
Books to the Puifne. Judges, then the PlaintifPs Judges. 
Attorney might, and in fuch Cafe, the Defendant ^^i^' '^^* 
Jhould not be heard till he had paid for thoje Books. ^^ 
But the Plaintiff's Attorney in this Cafe had not 
[23] delivered the Books to the Puijhe Judges, as he 
jhould have done ; however the Court were unwil- 
ling the Plaintiff jhould be delayed by the Defen- 
dant's Attorney's Default; and therefore gave Judg- 
ment for the Plaintiff, notwithjlanding he had not 
jirifily complied with the accujlomed Rule of Prac- 
tice. 

Notey The Pradlice has fince been akered by a Rule of 
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Court, made Mich. 6 Geo. II. reg* 3, which dire£b that the 
Plaintiff^s Attorney (hall deliirer all the Demurrer-Books to 
the Judges ; and unlefi the Defendant's Attorney pay for -two 
of the Books at leaft two Days before the Day of Argument, 
the Defendant (hall not be heard by his Couniel Fid. Lawfin 
V. HambletoMf pofi, p. 35, IFil/on v. Spencer^ pofi, p. 71. 



Keep & ar verfus Bull & ux*. 7r/W. 

7 Geo. I. 1721. 

Lond. ff. 
A Hne by a 4 Fine was to be acknowledged by a Deaf and 

pSbn""^ 57"*" -^ Dumb Pcrjbn ; and upon his Wife's making 
Gnffin'y. Fer- ^^ appear to the Court that Jhe could converfe with 
rersfante^p. 19. him by Signs, and give evident Proof of his Conjent 

to what was propojed ; and which was done to the 

Satisfafiion of the Court ; the Fine was ordered to 

pajs. 



Wright verjids Dingley. MicA. 8 Geo. I. 

172U 

Fid. might y. nPHE Court held, that in an A£{ion of Debt upon 

Dixon, oHte, p. X a Recognizance, the Bail have till the Rifrng 

;^>J;;^^ of the Court on the Appearance-Day of the Writ, 

p. 53. * * to render the Defendant. 



Plea in Abate* 
ment. fHd. 
SiddUflon y. 
Acberley, pofi^ 
p. 63. 



Anonymus. Eajler 8 Geo. I. 1722. 

IT was held by the whole Court, that a Plea in 
Abatement is void, if not delivered within four 
Days after Declaration delivered or left in the Office, 
tho' no Rule to plead be given. 



A 
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[24] Covert ver/us Allen. Trin. 9 Geo. I. 

1722. 

Borret. 

Motion to Jlay Proceedings in an ASion of A^on of Debt 
Debt on a Recognizance, becaufe a Writ of on the Recog- 
Error was brought upon die Original Judgment; ^""^* 
the Court were unanimous that the Plaintiff might i^onihtfj^ 
proceed to Judgment, but Execution to jlay till the jtutr*^ & mdt 
Error was determined. Newman w. But. 

terwortM^ geon' 
fnfy/o/yp. 1 1 a. 

Beck ver/us Nicholls. Trin. 9 Geo. I; 
1722. [Gilb.ca. Eq. 197. Sir. ^yy. 

S. G.J No Cofti in an 

p , AdionofTref- 

^oiey. pjift tho' Spe- 

AN ASion of Trefpajs for breakmg and open- f^\, Stat, 12 

ing Doorsy and breaking and jpoiling Locks ^*\^''^S* 

and Bolts, and for beating and wounding the Plain- &nitbfenJr. 

tiff. Verdia for the Plaintiff, and 2s. 6d. Da- ro<»^.<w»r*.p.a. 

mages. The Court was moved for Cojls de Incri" ^^^•^Za' 

mentOy but denied, becauje this is a Trefpajs againjl ^ p}^ y] 

the Freehold, and an AjQfault and Battery Joined, and Davh^ p. 49. 

in the firjl, the Title might have come in C^ejlion ; ^^' ^; ^' 

and therefore in both Cajes it was requijite that the Carrutbert v. 
Judge Jhould certify, in order to entitle the Plaintiff l^^mb^ p. loS. 

to full CoJls, which he had not done. Sif ''-'^'" "' 

•' ' frbitey p. 117. 

Jhhotjbn ▼. 

Rofiter ver/us Bolting. Trin. 9 Geo. I. '^'^'P'^^. 

1722. 

Cooie. 

TRESPASS for pujhing the Tap out of a Barrel, cofti in Tref- 
by which means the Beer was fpilt, and Da- paft. Stat. %% 
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$f%^Car.iLc. magcs fouod ttnder 40X. The Cottrt ordered full 
L'' r^^' r J Cqfts to be taxed, for thb k not within the Statute ; 

Su cafts referred -.«' rt % t t ^ i t j^ nt * » » 

to in Beck v. lor no Freehold could come in Quejtion, and it is 
Nkbolhjfupra. merely an Injury to the Plaintiff's Perjbnal Pro- 
perty. 



Miller » Serjeant at Law, (^g^inji Seagrave [25] 
and his Wife. Hil. 10 Geo. I. 1723. 

Foley. 

Ko Coftt in TN Pormedon in Remainder, Judgment was given 

Formedon after J^ for the Tenant upon Demurrer ; the Quejlion 

^z^i^^ was whether Cojls Jhould be given according to the 

the Defendant, AS of the %th and <)tb of fF. III. cap. II. X. 2. It 

on Stat. 8 & 9 was injijled by the Counfel for the Demandant, that 

Tj^l^cX the Tenant ought not to have CoJls, becaufe if the 

yy.Jbion'MMte, Demandant had recovered he could have had none, 

p. 4, %niA^in and Jo in Abatement, tho' after Demurrer, becaufe 

y.(gWZr,M the PlaintifiF Jhould have had none,iince he recovers 

no Damages, the Judgment not beiiu? final, but only 

Salk. 194. a Rifpondeas oujier^ and tho' the Aa of Parliament 

is general, that after Demurrer, and Judgment for 

the Defendant, he Jhall have his Cojls ; yet in the 

Cafe of Abatement, becaufe the Plaintiff is intitled 

to none, neither Jhall the Defendant have any Cojls, 

within the Meaning of the A3 ; the Intent of the 

Statute being only to extend the Defendant's Re* 

medy for Cojls to Demurrers in fuch Afiions and 

Cafes, where Cojls were before recoverable upon a 

Verdifi or Nonfuit. 

So in ^uare Tm- And tho* in Prohibition after Demurrer Joined 

ftdit^ante, p. 4. the Defendant is always allowed his Cojls ; yet this 

is becaufe Cojls are recoverable therein upon a Ver- 
difi or Nonfuit, to which Cafes only the A3 was 
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intended to extend. Cur* advifare vult. Lord Chief 
Jujlice King^ Mr. Jujlice Donrur^ and Denton in* 
dined againjl Cojls ; Mr. Jujlice Tracey for Cojls. 
Afterwards this Point came on again, Tr/n. 10 
Geo, L and was Jblemnly debated, when the Court 
Jiill inclined to allow no Cojls, but took further Time 
to conjider of it ; and at lajl refolved that no Cojls 
jhould be allowed. 



Dean & aF verfus Coward, (Bigg, Jun. 

Vouchee^ de terris in Com. Berks.) I'rin. 

10 Geo. I. 1724. [Poji^ p. 30, Comyn 

Rep. 386, Vin.Ab. tit. Amendment (L.^.) 

//. 18. S. C.J 

AMOTION to amend a Recovery by putting Amendment of 
in thejc Words, in PdrocV f^e Marie in ".f/^^^i^J 
Wallingford^ and in ParocV de Wargrovey and a J^^V. Odkn^ " 
Rule to jhew Caufe granted ; this was afterwards anu^ p. 9, and 
oppofed jlrongly, King Chief Jujlice, Dormer and ^«»»r ▼. ^^fi- 
[26] Dentm again^ the Amendment ; but Tracey feemed ^^IJl 
for it, tho* the Parties were all Dead, and Purchafors 
in the Cafe. It was denied chiefly becauje, if the SeethemxtCafi, 
Amendment was made, the King would lofe his Fine 
for the Parcels to be injerted ; but fee the fame Cafe 
after, Mich. 13 Geo. L where the Amendment is 
granted ; and fee Jenkinfon verfus Staples^ poji p, 85. 
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Cranmer v. Cranmer, (Boucher Vouchee^ 
de terris in Com. Wilts.) Trin. lo 
Geo. I. 1724. 

Amendment of 1^ yCOTION to amend a Recovery by putting in 
^iSr?7Z<^« iVl ^^^orio de Lea fef Decifna eidem fpeStare ; 
Cited in pieced- it appeared to be Right in the Deed to lead the Ujes, 
ing cafe, and moved at the Vouchee's Requejl. Chief Ju/iice : 

The King will loje his Pine, fo the Amendment was 

denied. 



Walpole V. Robinfon. MicA. 1 1 Geo. I. 

1724. 

To amend Ifliie XN Debt upon a Bail-Bondy the Defendant pleaded 
^Jm^^J^ A Cof^P^^i^^ddiem; And now a Motion was made 
^on & »v y. to amend the IJOfue, in which the Condition of the 
mUitts & ux^, Bail-Bond is mifrecited, by making it agreeable to 
fo/, p. 106. ^}j^ Bond, on Payment of Cqfb ; which was granted 

accordingly. 



Tobfpeathe Knight u Wotton. Hi/, ii Geo. I. 

Publick Books i^«r 

ofthe Dean and ^7^5* 

Chapter of St Borret. 

Fid, Anon, atite^ ^ Jl to injpect the PublicK Books of the Dean and 

p. 6 J Lock ▼. Chapter of St. PauPs and Bijhop of London^ to fee 

^aw/v " J- ^^ th^r^ be any Confirmation entered of the Leaje 

wardi/pofty p. granted by the Archdeacon of Colchefter^ and to take 

70* Copies ; and a Rule was granted accordingly. 
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1 27] Clarke, un* Attorn', v. Godfrey. Eafter 
II Geo. I. 1725. [Prac. Reg. 36. 
I Str. 633, S. C] 

Borret. 

AC ASE made before Lord Chief JofUce King^ When an A^ 
upon a Trial at Nifi prius. In an ASlon SJJf^J^^gjJ^i^ 
brought by the Plaintiff as an Attorney, for Fees, ordw'to fuc fw 
to which the Defendant had pleaded Non AJfumpftt; hii Feet. Vid. 
the Bill was not delivered tfll after Notice of Trial; ^^^ \ 
the QueJUon was Whether the Bill ought not to be ^I'lSSft, l\ 
delivered before the A£{ion brought ? Carter^ poft^ p. 

In Trinity Term followinfl; it was again moved, '°9- 
and Mr. Jujlice Tracey faid, he thought that the 
Defendant ought to have pleaded, that the Bill was 
not delivered according to die Stat 3 Jac. L s. i, which 
enaSs, That every Attorney Jhall deliver a true Bill 
to bis Client J before be Jhall charge him with any Fees. 
And this Matter having been debated in Court 
jeveral Times, and it being injijled that the PraSice 
had been for many Years to deliver a Bill any Time 
before the Trial ; the Court was of Opinion that 
this was contrary to the Afi of Parliament, and re- 
folved for the future that no ASion be brought for 
Fees, till after a Bill delivered. 

• 

It is now fettled by the A£^ of s Geo, II. cap, 23, /. 23, for 
the better Regulation of Attoroies and Solicitors, that no 
Attorney or Solicitor ihall commence or maintain any A6lion 
for the Recovery of anv Fees, Charges or DKburfements, at 
Law or in Equity, till tne Expiration of one Month after the 
Delivery of his Bill to the Farty or Parties to be charged 
therewith, or left for him, her or ^ them, at his, her or their 
Dwelling-houfe, or laft Place of Abode ; written in a common 
legible Hand, and in the Engtijb Tongue, (except Law-Terms 
and Names of Writs) and in Words at Length, (except Times 
and Sums) and fubfcribed by the Attorney. 



A Prifbner on a 
Contempt can't 
be chaffed with 
a Dedandon 
without Leave 
of the Court. 
Vid, Pepper v, 
Bawdeu^poftf p. 
31 ; Stat, 8 & 
9 W, m. cap. 
27. i. 13. 
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AUgood V. Howard. Eafter 11 G. I. 

1725- 

Cooke, 

AMOTION was made to Jlay Proceedings 
againjl the Defendant, who had been charged 
with a Declaration at the Plaintiff's Suit, while he 
remained in the Fleet Prijbn, for a Contempt of the 
Court ; it was injijled that the PlaintiiF could not 
deliver a Declaration againjl a Defendant in Prijbn 
for a Contempt, without having previoujly obtained 
the Leave of the Court for that Purpoje ; of which 
Opinion were the Court, and ordered Proceedings to 
jlay accordingly ; but die Court being now moved 
for that Purpo^, gave Leave to deliver a Dedara* 
tion de novo againjl the Defendant. 

Note J It was alfo held that a Pcrfon in Prifon for Felony, [28] 
&c.^ cannot be charged with a Declaration, without Leave of 
a Judge, the Attorney General, or proper Court. 



Motion to iet 
afide an Exigent 
returned before 
the Sluarto die 



A 



Ante J p. 18. 



Colt, Ar. V. Hall, Ar- Trin. 1 1 Geo. L 

MOTION to Jet a/ide the Return of the 
Exigent, and that the Defendant might be 
admitted to Juperjede the Exigent (altho' the Sheriff 
had returned the Defendant Outlawed) becaufe the 
Defendant had appeared before the ^arto die Pojiy 
and injijled that he had four Days after the Return 
of the Exigent, to appear and Juperfede it The 
Principal Qacjlion was, Whether, the Defendant not 
having appeared before, or on the Return-Day, and 
the Sheriff having a3ually returned the Defendant 
Outlawed before the Supersedeas ijQTued, Juch Return 
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jhould not be conclo/ive to the Defendant; or 
whether the Defendant had not fonr Days after the 
Return of the Exigent to appear, and put in Bail, 
and therefore the Outlawry on the Return -Day 
irregular (period). For the Plaintiff, was cited a 
Cafe in Point, which had been determined lately in 
the King*s Benchy between Sanfome and Gore^ and 
there Lord Chief Jujlice Raymond declared, that the 
Return of the Exigi facias on the Return-Day was 
condujive, and refujed to relieve the Defendant. 
But the Court, on hearing Counjel on both Sides, 
(notwithjlanding that Caje) held that, by the Pradiice 
of this Court, Defendants had always had till the 
Quarto die pojixo appear to the Exigent; and or- 
dered that the Outlawry Jhould be difcharged at the 
PlaintifPs Expence, but gave no Cojls to the De- 
fendant. 

[Motion to fet afide a Superfedeas which Iflued before the 
Return of the Exigent, Bail not having been put in before it 
Iflued. Rule being granted to (how Caufe $ on (bowing Caufe 
the Queftion was : — 

Whenever by the Courfe of this Court it was nccti&ry to 
put in Bail, as the Outlawry was not completed. 

Davy, Serjeant, argued it was not neceflarjr, and iniifted that 
the Rules of the Court had made the diftin6lion between 
its Ifluing before and after the Outlawry completed. By Reg, 
Cur, Mich. 17 Car, 2, for the better Execution of the procels 
of Outlawry and for preventing Abufes by negle^ of the fame, 
it is ordered that upon every Writ of Exigent, if a Superfedeas 
be not put in at or before the return thereof, it (hail not be 
allowed as an appearance untill Cof^s are paid. After the Out- 
lawry, no Superfedeas to ifTue to reverfe it, till (pecial Bail is put 
in, if damages are 20/. and Cofts paid. So Reg, Cur, Trin. 2 
Jos, 2^ as to reverfing Outlawry after the Death of the Plain- 
tiff, fpecial Bail muft be put in ; and on every Writ of Exigent 
Co(b muft be paid. If the Superfedeas be not put in at or 
before Day of Appearance, and on reverfing of every Outlawry 
Special Bail (if a6lion amount to 10/.} muft be given. Here 
was no Procefs to Arreft, or at leaft none was deUvered to the 
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Sheriffybut all the Exigents, Alt*, and Pirn', taken out together j 
and it hath been held an Appearance before the Sfgarto dU fqfi 
is Aifficient. 

Befides the Defendant's Attorney r e fe rred the PbintiiFs to 
the Rules of the Court and he (eemed latisfyedy and made an 
oiFer to fave expenie. Davy cited Campbdl r, Daley ^ 3 Bmr^ 
1910. 

Hill, Serjeant, # cont. Here it u fwom the Defendant ab- 
fconded and fled, fo he could not be Arretted, and it would 
be hard if he by his Abiconding ihould avoid putting in Bail, 
as it would be taking advantage of his own wrong, and it 
appears by the Precedents in the Regifter that the Superfedeas 
flates an Appearance. 

Grey, Ch. Juftice : It appears by Dytr^ asa, 223, Superfedeas 
is an appearance, and fo are the Cafes of Peach v. WadUmd^ 
Barnes^ 319, ?rae* Re^, 274, S. C, and CAaUifig v. Fox, 326, 
the Superfedeas is in itfelf an Appearance, and in the latter 
cafe the Court was not willing to ftrip the Plaintiff of an 
Advantage he had fairly and reeularly obtained. Before 
a Defendant is returned Outlawed, he may fuperfede the £xi- 

Sent, though founded on a fpecial Original, and though the 
^ebt be ever (b large (as the old pra6tice fBU continues). But 
after he is returned Outlawed, he cannot reverie the Outlawry 
without Bail, who are to be abfolutely bound to pay the Money 
without power to render the Principal in their Di(char|ge. 

But, it being iiiggefted the praAice of B. R. was otnerwife, 
the Court directed it to be inquired into. Rule after diicharged. 
SmitA ami AGicAell v. Corram, HUl, 14 G. 3 C. B. 

Before Allowance of Writ of Error or reverfing Outlawry 
by Plea or otherwife. Bail to be jput in not only to Anfwer 
Plaintiff in fome fuit in a new A£^ion to be commenced hy him 
for the Caufe mentioned in the firft A£lion, but alfo to fatisfy 
the condemnation if the Plaintiff (hall begin his Suit before the 
end of two Terms next after Allowance of Error, or avoiding 
Outlawry. Reg, Cur. 1% G. i. 

A Peer filed to Outlawry as a common peribn may have a 
Writ out of Chancery reciting that he is a peer and that no 
other proceis (hall be awarded againft him tnan fuch as (hall 
be againft a peer. Lord SaviWs Cafe, Cro, Car, 205. 
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[29] Anonymus. Mich. 12 Geo. I. 1725. 

T was /aid by the Court, that upon or before the Recognistncci 

AUowance of any Writ of Error, or reverfing y-^''^^ 

any Outlawr}', the Defendant mujl jlill enter into a ^fr.& Ate. 

Recognizance, with Condition to fatisfy the Con- >'• 
demnation Money, according to the Stat. 31 Eliz. 
cap. '^.feSI* 3. 



I 



Dockary v. Lawrence. Ea^. 12 G. I. 

1725- 

Borret. 

AMOTION to amend a Plea in Abatement, by Pieanotamend- 
putting in Culpabilis in^eadofCapitalis, which ^^^J^^' ^ 
appears to l^ only a Mifprijion of the Clerk, and ^^!^ ^ModX^. 
two Counfel heard on each Side. For the Plaintiff Smtk y. Sttttda- 
many Cajes were cited againjl Amendments. The- ^^f^j^^ 
Defendant's Counfel cited none. ,Hmt msfaidto 

Eyre Chief Ju^ice : Pleas in Abatement have bave hem denied, 
generally been denied to be amended, becauje they 
are dilatory and do not go to the Right of the 
A6{ion, and it will be dangerous to make a Precedent, 
wherefore the Amendment was denied. 



Hingham v. Collin. Eajier 12 Geo. I. 

1726. InwhatTimea 

Borret. Nm-freft may 



N a Motion to fet ajide a Non-pros for want of wanfof a li- 

a Declaration, becaufe the Defendant's Attor- cktradon, Rtg, 

ney had not called for a Declaration the fame Term Cirr'fC/.9^«. 



o 



on which the Writ was returnable, but had called ^^ r. 
for a Declaration, and jigned a Non-pros the Term ffyhti, poft^ p. 
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53$ PitffT. after: The Court were of Opinion it was a good 

Non-pros to be regular ; after- 
was jet ajide on Payment of 



BUiJoHy p. 83 5 Calling, and held the Non-pros to be regular ; after- 
iTil: ^^^" wards by Conjcnt it " 



Cojls. 



Deane & AV v. Coward, (Bigg, Jun. [30] 
Vouchee J de terris in Com* Berks.) Micb. 
13 Geo. I. 1726. [uinte p. 25, S. C] 

Recoveiy r ■ ^HE Motion made in Trinity Term 10 Geo. L 

amended. J|^ jjjj. amending a Recovery, was this Term re- 

vived ; the Judges being changed, injlead of Kingy 
Traceyy Dormer and Denton, now Eyre^ Pricey Pageznd 
Denton ; the chief ObjeSion againjl it was, that the 
rtd. Bedford V. King would loje his Fine by juch conjiderable Wills 
Culien, ante, p. jj^j added : But the Court declared unanimoujly 
Bejland, ante, p. HOW, that tho* the Partics were dead, yet as it ap- 
175 Cranmer ▼. *peared by the Deed that it was with their Conjent, 
^e^'ZkeTan' the Wills omitted by the Clerk Jhould not prejudice 
Addition of Far- a Family ; and therefore it being the Intent of the 
cell woi denied; Parties at that Time, the Court ordered the Amend- 
Wf//«- Y. Oke- ^^ ^ ^ msiAty and jb made the firjl Rule ab- 

Jenklnjon ▼. Jolute. 

Staples, poft, 1^, Many Precedents were cited, and Rules for 
85} Fe/?^v. Amendments produced, the chief of which relating 

Polltngton, toft, f,TTj rii • 

p. 121 ; Sk^ to this Head, were as follows, vtz. 

herd and Harris, Wrightwick & aP vcrjus MaJlerSy Trin. 1 3 Car. /. 

foft, p. 126. ^ Recovery of three MeJOfuaflres in New Churchy L. 

and M. but New Church totalfy omitted ; an Amend- 
ment was ordered. 

DraJte bf at verjus Biddulphy Mich. 13 Car. L 
Gulflon. A Fine projecuted {Eaji. 13 Car. /.) of two 
Mejfuages and one Garden, that a Recovery thereof 
might be had ; but by Mijlake (in Trin. following) 



[31] 
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the Recovery was juflFered of one Mejfttage and one 
Garden, and now ordered to be amended. 

Courtney verfus Blake^ HiL 3 Ann. Borret The 
Writ of Covenant and ail Entries and Proceedings 
thereon amended, by inferting the Words (&r Know- 
Jion.) 

Parker i^ at verfus Gotten W njr*, Mich. 1650. 
The Village of fF. omitted in a Fine levied Trin. 
1649. bat ordered to be infected as well in the Writ 
of Covenant as the other Parts of the Fine^ on the 
Oath and with the Conjent of the Deforceant. 

Cock V. Green. MicA. 13 G. I. 1726. 

Foley. 

MOTION to fet afidc a Scire Facias, againjl Scire Facias in 

Bail in London, upon a Recognizance taken ^^^^J^^' 

in Serjeants Inn in Fleetjireet, London, and Recorded taken in &r- 

at Wejiminjier ; the Court were of Opinion that the J^^' -^«»» ^^^ 

Scire Facias might ijue either into London or Mid- -J^J' ""^^^^ 

dle/ex ; but it was jaid, that in the Cafe of a Re- 564, 600, 659. 

cognizance taken in the Kin^s Bench^ the Entry is ^'^'fPf^'^l' 

coram Domino Rege apud We/im^, and therefore mujl ^^ ** ^' 

be in Middlefex only. SeeyainLaw 

and J^uity^z^, 

Smith V. Anderton. Mic/i. 13 G. L 
1726. [^Prac. Reg. 342. 5. C] 

A COPY of a Special Original was ferved on ^f ^''«J ▼• . 
the Defendant, and the Plaintiff proceeded ^i^^f^^''^ 
thereon according to the Stat. 12 Geo. L cap. 29, sGm.II.c 27, 
but all was Jet a^de by the Court, for a Copy of the '• 5- 
Capias Jhould have been ferved. 

H 



A 



I 
I 
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Declantioii de- 
livered to a Pri- 
foner, and ac- 
cepted, and 
Judgment be- 
fore Complaint, 
held good. Vid, 
All^odv, 
Hcmardy atittf 

p. 27. 



Pepper v. Bawden, Ar\ MicA. 13 Geo. I. 

1726. 

Borret. 

A DECLARATION dclfvercd to a Prijbncr in 
the FUity who before Jlood charged with Con- 
tempts in Chancery ; the Defendant accepted of it, 
and let the Plaintiff proceed to Judgment, and then 
moved the Court to jet ajide that Judgment upon the 
Jlanding Prafiice, that no Proceedings jhould be 
agahijl a Perjbn charged with Contempts, without 
Leave of the Court hrjl had ; but the Court, on 
hearing Counfel on both Sides, declared that altho* 
the PlaintiflF had not applied for Leave, yet the 
Defendant having accepted of the Declaration, and 
juflFered Judgment to go againjl him before he com- 
plained thereof, he had waived the Advantage which 
he might have taken of the Irregularity, and jhould 
be bound by it, and therefore they difcharged the 
Rule which had been granted to jhew Cauje. 



Where Special 
Bail muft be 
put in to an 
AaionofDebt 
upon a Judg- 
ment, yid, 

yalentine v. 
Dennis^ ante^ 
p. 7; Deflowr 
T. rut, fofiy p. 
34 \ Revel V. 
Snowden, p. 77 \ 
Stat. 12 G. I. 
(• 29 ; WrfwuM 

Bonus y p. 71 ; 
Cruuhfield V. 
Seymard^iWik, 

93- 



_ • 

Jackfon v. Ducket. HiL 1 3 Geo. I. 1727. [32] 
\Prac. Reg. 54. S. C] 

Cooke. 

IN an A6{ion of Debt upon a Judgment, wherein 
above 10/. had been recovered, the Quejlion 
was. Whether the Defendant jhould be obliged to 
put in Special Bail? The Court were of Opinion, 
that if there was Bail in the Original Afiion, then 
no Bail is required in the Afiion upon the Judg- 
ment ; but if no Bail in the Original Afiion, then 
Bail is to be put in where the Debt is above 10/. 
and an Affidavit made thereof according to the late 
A& of Parliament. 



\ 
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Turner v. Shrimpton. HtL 1 3 G. I. 
1727. [Prac. Reg. 126. S. C] 

Cooke. 

A DECLARATION was delivered to the Declaration de- 
Defendant, whereas the PlaintifPs Attorney oef^dan '^'no 
knew who was Attorney for the Defendant; the gt^^fhls'At' 
Court declared that juch Delivery was irregular, and tomey is 
ordered an Imparlance ; for he jhould have delivered !L"**^"' ^f 
it to the Defendant's Attorney, or have left it in the ^J, p. 5 jt^'** 
OiBce, and given Notice thereof to the Attorney. 



H. Englefield, per Catharinam Engle- 
field prox* Amicam, v. Round. Hil. 
13 Geo. I. 1727. 

Cooke. 



AMOTION that the Prochetn Amy jhould pay Procbeiu Amy 

the Cojls taxed for not proceedine to Trial ; XTii^^t. ^°' 

and upon hearing Counjel on both Sides, it was vu^Ltmieyv, 

ordered accordingly. Nkboh^ ante^ 

" And the Lord Chief Jujlice declared that every f^^^X't//" 

Prochetn Amy is made jb by their own Conjent, "'v*''''' 
and that they, as well as Guardians and Executors 
or Adminijlrators, are liable to pay CoJls for their 
own Default. 

Note} Koper^ by next Friend, againft Harnfony Mich. lo 
Geo. II, on a Nonfuit \ it was likewife refolved that the Fro- 
chein Ann fhould pay Cofts. 

[An Inhsyt Leuor is liable to an Attachment for non-pay- 
ment of cofts, where he is an unfuccefsful Plaintiff againft a 
Defendant in Ejeftment. fAruflout Dem, Dunham v. Perci*vall^ 
&c. Barnes f 183.] 
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Carter, Ar*, verfus Dormer, Ar*, HiL 

Venue not I 3 GeO. I. \J2J* 

changed after q^j^^^ 



[33] 



Plea pleaded. 



Pld.TreafmreY, A 
S7,andcajet ^^^, 



MOTION to change the Venue after Plea 
pleaded and Notice of Trial given, but 



57, andcajti ^^^ j j, ^j^^ ^y^^^^ ^OUrt. 
there referred to, •' 



Rayner v. Stamp. H/7. 13 Geo. I. 1727. 

Borret, 

UPON a Motion againjl a BailiflF of a Liberty, 
for retaking a Defendant on a Sunday that had 
given injufiicient Bail ; the Court jeemed to be of 
opinion that he might retake the Defendant on a 
frejh Parjait; but in this Cafe, Bail was put in 
above, but no regular Exception taken at the 
Filacer* s Office, which ought to have been done ; jb 
an Attachment was granted againjl the BailiiF. 

Note I Exception againft Bail muft be entered in the Bail- 
book or upon the Bail-piece, for no Exception by Notice is 
good without that is firft done. 

[A Bailiff cannot take a peribn on a Sunday, not even on a 
untary efcape. Brookes v. fTarrem. % If. Black, 1273.] 



Attachment 
againft a Bailiff 
for retaking the 
Defendant on a 
Sundty. 
Excepdon 
againft BaiL 
Vid, Grimes v. 
Cle^fer^^ft, p. 

145. 

Bujby v. 
Walker, pofi, 

P-55- 



Watfon V. Jordan, an Attorney. HiL 

13 Geo. I. 1727. 

Cooke. 
Aninformarion T TPON an Information againjl the Defendant for 
on the Stat, yj pfaaifing as an Attorney after Convifiion of 
19, i. 4, againft SuDornation of Perjury, upon hearing Counjel on 
the Defendant both Sides, On a Summary Examination, purjuant 

for praaiiing ^^ ^j^^ ^q ^f ^j^^ ^ ^^^ ^j- ^^^ j ^^^ ^^^ ^^ ^^ j-^^g^^j 
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Variations were injijled upon, viz, Contnfur* for afbrConYiaion 
Contrafa^ur^ in the Recital of the CommiJBion of ^/"f^", 
Oyer and Terminer^ and the Word Majorum injlead " ** egury. 
of Majoremy and a Variance between the IJQfue 
delivered and the IJQfue entered on the Roll, viz. 
Woolftaftm injlead of Woolajion^ and the Word 
Regnorum left out of the Record ; and that the Pro- 
ceedings ought to be as jlriS as other Criminal 
Proceedings at Common Law. On the other Side 
it was jaid, that whatever Variance there is, it 
appears. that the Perjbns in CommiJJion had Power 
to try the Crime of which he was conviSed ; After- 
wards another ObJeSion was taken, that the Infor- 
mation jays. Contra formam Statuti^ whereas it does 
not appear that the Defendant has afied contrary to 
[34] ^c Statute, for tho' the AS fays, if he jhall prac- 
tije he /hall be tranfported, yet it is not enaded that 
he /hall not pradi/e. 

Note j There being no reftratning Words in the Statute to 
fupport this Information, the Plaint did not proceed further 
therein. 



Delafield v. Jones. HiL 13 Geo. I. 1727. 
[Prac. Reg. 345. S. C] 

Foley. 

THE Court declared that the Service of Procc/s Proccfi to be 

by a BailiflF, who could neither write nor read ff^^*^ ^l\r 

•^ . \ t 1 n ^ r literate Perfon. 

was not good, and that the otat. 12 Geo, L c, 29, stat, 1% Geo, I. 
intended that Proce/s /hould be jerved by literate cap. 29. 
Perfons, becau/e it direfis that Affidavit /hall be 
made of the Service of a Copy of the Proce/s. 
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Farmer v. Jenkinfon, Eafl. 13 G, I. 

1727. 

Cooke. 
NoDedaiadon r | ^HE Conrt declared that where a Defendant 
S ^Prifoir* 1 being in Cujlody is intitled to a Super fedeas, 
after two the Plaintiff can't detain him by delivering a Ueda- 

Tcrm«. ^, ration, tho' the Defendant neglefis to procure him- 
i::f4',4 relftoberuperfeded. 

fif IS Car. 11. N. B. Vide Robins v. WigUy^ Barnes^ 369, and Ifehh v. Dor- 
^g* 3- fweliy Barnes y 4X>o. 



Deflowr v. Tutt. Eajier 1 3 Geo. I. 

1727. 

Cooke. 
Baii,tfiiff,p. 32. /^N a Bottomry Bond for Payment of Money 

\^ inter alia^ the Coart inclined to think the 
Defendant jhould give Bail. 



Laycock v. Arthur. Eajier 1 3 G. L 

1727. 

Cooke. 
Scire facias HTIHE Court held, that in Order to chaise the 
5^«^^^*^ A ^^^» * ^*' ^' againjt the Principal mujl be 
Seliy y?Lewis, l^ft with the Sheriff four Days before it is re- 
foft,p, Z14. turnable. 
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[35] Jennings v. Weft. Eajier 1 3 G. I. 

1727. 

Cooke. 

AMOTION to fet ajide an Execution executed : Execution exe* 
The Cafe was, the Defendant juflFered Judg- ^^'J*^ 
ment by Default, and Jlaid till after Execution was being allowed 
jent down into Dorfetjhire^ and then got a Writ of before it was 
Error allowed, and ferved the Agent with the Al- N^"fJ'„f"^ 
lowance thereof, and tho' it was impoJQible to Jlop the Agentf fet 
the Execution in Dorfetjhire^ the Writ having been «fi<ic. Vid. 
fent down fome Time before ; yet the Court fet aJide ^^^-^'^^^^f 
the Execution, and ordered Rejlitution, and would ^* ^' • 
not give the PlaintiflF his Cojls ; for the Allowance 
of a Writ of Error is a Superfedeas from the Time 
of the Allowance, tho* the Sheriff executes the Writ 
before Notice thereof was given ; and yet neither 
the Plaintiff lior his Attorney, nor Agent, nor the 
Sheriff, were blameable for any MifconduS. 



Lawfon v. Hambleton. Eaji. 13 G.l. 

1727. 

Cooke, 

THE Court held, that in all Cafes the PlaintUPs Judgment for 

Attorney may fign Judgment, for refufing to ItxTItDt-'^ 

pay for the Copy of an IJQfue or Demurrer-Book, mttmr-Book. 

except where the Defendant is a Prifoner, and in ^' ^^^ ▼• 

that Cafe he is rejlrained from figning it, only where fj^f'^J^/;. 

no Attorney appears to be concerned for the Spencer ^pofi^ ' 

Prifoner. P- 7». 
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Aplin V. Conflablc. Trin. 1 3 G. 1. 1727. 
Entered Trin. 12 G. L Rot. 652. 

Foley. 

UPON a Rule made Eafi. 13 G/0. I. for the 
Plaintiff to jhew Cauje why Cojls jhoald not 
ffftTnTtSte"* bf taxed ui^n a Nonfuit at the AJPzes ; on hearing 
vid: Counfel on both Sides, it appeared that the Nonjuit 
was on an IJfue in Abatement, aftd the Coart held 
clearly, that apon a Nonjuit on fuch an IJfue, the 
Defendant /hall have his CoJls, for if it had been 
found for the Plaintiff, it would have been Peremp- 
tory, and he /hould have had his Cojb ; and altho', 
if the Defendant has Judgment on a Demurrer in [36] 
Abatement, he jhall have no Cojls, yet this is 
becauje the Suit would not have been ended by fuch 
Demurrer, in caje Judgment had been given for the 
Plaintiff, but a Refpondeas Oufter only mujl have 
been awarded, upon which the Plaintiff jhonld have 
had no Cojls. 



Coftt upon a 
Nonfuit at the 



ment. 
Anon, ante^ p. 
4 ; MilUr v. 
Sugravif ante^ 
p. as. 



Money paid 
into Court. 
yHJ, Amm, ante^ 
p. 5, and eajet 
there cited. 



Lane and others v. Wilkinfon. 7'rin. 
13 Geo. I. 1727. [Prac. Reg. 250. 
S. C] 

MONEY being brought into Court on the 
Common Rule, and the Plaintiff nonjiiited, 
the Defendant moved to have the Money out of 
Court ; but the Motion was denied ; for he paid it 
into Court, as knowing and being conjcious that he 
owed the Plaintiff jb much, and uierefore the Plain- 
tiff jhall have it. 
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Briftow & al* v. Dickon. Trin. 1 3 Geo. I. 

1727. 

Borret, 

THE Court held that no Capias utlagatum can ^f "J^^"*^. 
be jbed out after the Death of the Defendant, ^^^^z^t 

Notii In this Cafe the Writ was tefted after the Death of Defendants 
the Defendant. Dtaxh. 



[37] 



Gardiner v. Forbes. Trin. 1 3 G. I. 

1727. 

AN A6{ion for Words laid in London^ and a Venue not 
Motion made to change the Venue, upon Affi- ^*n««* into a 
davit of the Words being fpoken in the Town of county!" ^<'. 
Southampton^ but denied upon hearing Counjel on Lam v. New 
both Sides, becauje the Court doth not ufe to change «^>^Ap«8»» 
the Venue into a City or Town and County within ;^J^ j*i„ p 
itjelf, without Confent of the Parties. 91 ; h^ard\,' 

Colcioufh^ p. 
Note; For the fame Reafon a Motion to change the Venue up . \^rd 

from MiddUfex to the City of York was denied. Fide Early Griffins. Bugiy, 

V. fVimbu. Prac, Reg, 4.29. Trin. p. 132; 

In what Time the Defendant muft apply to the Court to Box ▼. Read^ 
have the Venue changed, inJe Coftar verfus Standen^ poft, p. p> i33 » ^^^* 
112, and Prac, Reg. p. 4.23. ▼• Johnfin, p. 

And in Robins verfus Webber ^ Hit. i G. II. a Motion to i34* 
change the Venue from Middlefex to the City of ExiM. was 
denied. 

But nnde poft^ BiddohA vtrfus BrowUf poft^ p* 4i» where it 
has been granted into London, 
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Lc Pla V. Warren. Trin. 13 G. I. 1727. 

Cooki. 
WmI^ De- T JPO^ * Demurrer to Nil Met pleaded to a 
elation on*a vJ Declaration on a Bail-Bond, the Court were 
Bail Bond. unanimoujly of Opinion that juch Plea was not 

good. 

May V. Annis. Trin. 13 Geo. I. 1727. 

Cooh. 

Z^^Nei^^' T^ *^' ^^"^^ ^^ ^^' rejblved, that AT/ Recipiaturs 
turt. ^R^jDur. X ^^ London and Aliddlefex might be entered after 
P^. I 7a(. 11. eight a Clock in the Evening, the Day next but one 
rJ^'.l^yy!' before the Day of Sitting. 

Duell T. &#tv, 
pofi, p. 60. 

Gibfon V. Quilter. MicA. i G. II. 1728. 

Wanant of At- T TPON a Writ of Error, the Want of a Warrant 
ulZd^^'"" U ^f Attorney had been ajfigned for Error, and 
Writof£rror, a Certiorari returned, that no Warrant of Attorney 
and Certiwari was filed, and a Motion was made for Leave to file 
no^^^wat * Warrant of Attorney for the Plaintiff in the 
filed. yid.rbe Original ASion, and granted upon the Common 
Dutch Eafi India Rule, to pay Cojls if the Plaintiff in Error would 
^I^Zl^' not further proceed : A Jecond Certiorari was fued 
44, and cafes out, and a Retum thereto, that Warrants were filed : 
there cited. Afterwards upon Motion, a Rule was made to Jhew 

Caufe why the Rule for filing the Warrant of 
Attorney jhould not be jet ajide; and now upon 
hearing Counjel on both Sides on /hewing Caufe, 
and after great Debate, the Judges gave their 



' 
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Opinions feriatimj and fet ajide the Rule for filing 
the Warrant. 

Note I This was for want of filing the PlaintiiTs Warrant 
of Attorney. 

[38] Beach & al' v. Smith, Ar\ Mich, i Geo. 
II. 1728. iPrac. Reg. 343. S. C] 

Cooke. 

IN an A6{ion of Covenant arijing in London a On a Teftatum 
Tejlatum Capias iJOfued to the County Palatine of 9^^ ''" 
Durham^ and a Copy thereof having been Jerved on Durham '^\t\t 
the Defendant, the Court was moved to j^ay Pro- Party muft be 
ceedings; and Counjcl being heard on both Sides, g.'J***,^*^^ ^''^ 
the Court gave their Opinions feriatim^ that the ccpt?^ ButVee 
Tejlatum Capias to the Bijhop was not the Procejs Stat. 5 Geo. ii. 
that the Defendant Jhould be ferved with, purfuant ^ff'^*^"^ '^' 
to the Stat. 12 Geo. I. cap. 29, but that the Capias thn^^Byer 
which the Bijhop ijQfues, is the proper Procejs v. WkUaker^ 
wherewith he jhould have been jerved, and upon /?^>P«"9« 
which he would have been arrejled, if this A£{ had 
not been made, and the PlSL had not altered the 
Law in that Particular ; and thereupon the Court 
jlayed the Proceedings which had been had on the 
Service of the Tejlatum Capias. 

Boyd qui tam againjl The Hundred of 

Exminfter. Vemn on Stat. 

AMOTION to fet afide the Trial had in this "''^^i.^^V. 
Cauje, becauje the Venire was awarded de 2, c. i & 2 ; 
Corpore Com. aliqs quam de hundred de Exminjler^ *7 •£/«. cap. 
whereas the Afiion was on a penal Statute, viz. the • stat. 4 Ann, 
Statute of Hue and Cry^ and [0 not within the * AS. c. 16. 
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for the Amendment of the Liaw. Bat the Court 
were of Opinion that the Statute of Hue and Cry 
could not be ejleemed a Penal Statute, but an A3 
made to give the Party a SatisfaSion for a Wrong 
done, and therefore held the Fenin well awarded. 



Plea io Abate- 
ment without 
Affidayit, or 
without a Ser- 
jeant's Hand, 
not to be re- 
ceived. 



y-td. Hmrt V. 

89, and 'fomJkin 
y. Perry y p. lao. 



Delafountayne v. Myngs. MicA. i Geo. 
11. 1728. [Prac. Reg. 4. S. C] 

Cooki. 

ON a Motion to fet ajide a Judgment, it ap- 
peared that a Plea in Abatement had been 
pleaded without a Serjeant's Hand, and without an 
Affidavit to verify it, tho' the Truth of the Plea did 
not appear to the Court : Per Cur^ this is no Plea, 
and the Judgment mujljland. 

Note J By the Stat, 4- & s ^^- ^* '^9 '• <'> ^^^^ ^1^ i' 
not to be received, unleis the Party offering the fame doth by 
Affidavit prove the Truth thereof, or (hew fome probable [^39l 
Matter to the Court to induce them to believe that the Fa6^ 
of fuch dilatory Plea is true. 

And Notey Wilfin^ Executor^ verfus Palmira Mich, 1% 
Geo. I. Prac, Reg, p. 4. It was likewife held that fuch Plea, 
where the Truth thereof does not otherwife appear to the 
Court, without an Affidavit to verify it, was no Plea. 

And Cartnvright verfus SkrimPure^ Hii, 6. Geo, II. Cooke^ 
the like Reiblution. 

N.B. Motion to fet afide a plea to the jurifdi6tion on the 
ground that the Defendant lived in Wales. The Affidavit 
of the truth of the plea was endtled between LaFwfon v. 
Jonesy whereas the Declaration was againft Jones and three 
others. 

On (hewing cauie, Mr. Poole argued that the plea was. 
good, as the affidavit of truth was between the proper Plain- 
tiff, sdthough it was only againft one of the Defendants, and 
the reafon why the others were omitted was becaufe Bail was 
put in for the one only, and therefore the Declaration was a 
nullity as to the others. But the Court held that the plea 
muft be fet afide. Lanvfon v. Jones, &c. HU, 17 Geo, 2. 
B. R, 
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Miller v. Miller. Mich, i Geo. 11. 1728. 

Cooki. 

4 MOTION for Rcflitution after a Writ of The Allowance 

Error; the Fieri facias was jued out on ofaWritof 

ry, the Warrant delivered that Evening to the J^^^ttc^, 

Officer, a Writ of Error allowed on Saturday Morn- tion be executed 

ing, and Notice delivered at the PlaintifPs Attorney's «fterthe aUow- 

Houje about a Quarter after Eleven that Morning, y^i^^^; 

Execution executed before the PlaintifPs Attorney f^eft, antei^, 

could countermand it, viz, about One at Hamer- 35 5 "d wW. 

fmith. Per Cur' : The Allowance of the Writ of ] ^;.\"; 

Error with the Clerk of the Errors, is a Superfedeas 2 Keh. $oi^ pL 

without Notice of fuch Allowance. And tho* it *?> ' ^«^- »8. 

was injijled, that this Execution being taken out ,vl5if^^^^ 

before the Allowance of the Writ of Error might be Saik. 322. 

executed, notwithjlanding fuch Allowance, the Exe- ^'' '« ^''^^g '^ 

cution being awarded by the Court; yet it was t!!!!^iTmuft 

declared to be the fettled Opinion of the Court, that bave had Notice 

the Allowance of a Writ of Error is a Superfedeas^ f**retf. 
even where the Execution ijQfues before and is 
executed after the Allowance thereof, without 
Notice of it. 



Ilatt & ux' verfus Liflet. MicA. 1 Geo. 
II. 1728. [Prac. Reg. 221. S. C] 

IN a Homine replegiando for taking the PlaintifPs replegiando tht 

Wife, a Capias f Alias W Pluries ijQfued; on the Proceedings and 

Pluries the Sheriff of Berks returned Elongata ; a ^^^y^ 

Capias in Withernam iJQfued ; and a Habeas Corpus mjt ▼. Law- 

was moved for to bring up the Body of the De- rencefpofiy^.s^. 
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fendant (who had been arrejled on the Capias in . 
Withernam) into Court; upon the Retarn, the 
Defendant was brought into Court, and the PlaintiiFs 
were called upon to declare injianter^ for want of [^o] 
which they mujl have been forthwith nonfuited ; 
thereupon the following Declaration was delivered 
in Court, and a Plea put in thereto, inftantir^ viz. 



Mich. I Geo. IL 
1728. 

Berks, ff. 

NEHEMUH LIS' 
SETy Gent, was 
attached to anjwer Wil-- 
Ham Ilatt and Sarah his 
Wife of a Plea, where- 
fore he took the jaid 
Sarah^ and her Jo taken 
detaineth, ^c. and where- 
upon the faid fF. and S, 
by H. M. their Attorney 
complain that the faid 
N. the ^oth Day of May 
in the flrjl Year of the 
Reign of our now Lord 
the King, at Wantage in 
the County afore/aid, 
took the jaid S. and her 
/o taken as yet detaineth, 
whereby they Jay that 
they are injure4) and 
have received Damage 
to the Value of 5000/. 



Mich.primo Geo. II. 
Regis. 1728. 

Berks, ff. 

NEHEMIAS LIS- 
SET Gen' Attach' 
fuit ad rejpondend^ Will'o 
Ilatt & oare ux* ejus de 
placito quare if am Saram 
cepit ^ captam tenet^ &c. 
unde iidem W. & S. per 
H. M. Attorn' fuum que- 
runtur q(t pred* N. 20 
die Mali Anno Regni 
D'ni Regis nunc primo 
apud Wantage in Com' 
pred* ipfam S. cepit & 
*ip/am adhuc captam tenet 
unde dicunt qd' d^tioraf 
funt & dampnum h'ent ad 
valeni? quinque Milk Li- 
hrar* l^ inde produc' 
JeStam^ i^c. 
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and thereupon they bring 
Suit, &c. 

And the aforefaid Ne- Et p^d^us Nehemias in 

hemiah in his proper Per- pr*ia perfona fua verC l^ 

]bn comes and defends defend^ Vim V injur* 

the Force and Injury, quando^ i^c, Et dicit qd^ 

when, &f . and faith, ipfe non cepit ipfam pre^ 

that he did not take her, Saram in Narr* pred* 

the Jaid Sarah^ in the mentionaf modo & forma 

Jaid Declaration men- prout pre^ Will'us Ilatt 

tioned, in Manner and l^ Sara ttx' ejus fup*iu5 

Form as the faid Wtl- verfus eum queruntur : Et 

Ham Illat againjl him de hoc ponit fe fuper 

above complains : And p^riam. 
of this he puts himjelf 
upon the Country. 

Upon the Plea being delivered in Court the De- R*vfirum Bn. 
fendant was admitted to Bail, and put in four Bail ; JJ/J^^lef 6^, 
the Defendant's own Recognizance was in 500/. the 68*; RafiaTi * 
other Bail in 250/. each, viz. Sir John Eyleu Bart. £«^4oa. 
Benjamin Styles ^ EJq. ; Sir Conrade SpringelU Knt. 
and Jofeph Chitty^ E]q. ; the Recognizance was to 
the EfFeS following, viz. The Party himjelf is 
[41] bound to the Plaintiff in 500/. and the Bail are 
feparately bound to the Plaintiff in 250/. to be levied 
of their Goods, Chattels, Lands and Tenements, 
upon Condition that the Jaid N. Lijfet do appear 
de die in diem in this Court, and if Judgment be 
given againjl the Jaid Defendant, that the Jaid 
Defendant render his Body in Withernamy to remain 
in Cujlody, till he render Sarah the Wife of the Jaid 
Plaintiff, and permit her to go at large ; upon this, 
Recognizance being taken,, the Sheriff was dis- 
charged and the Defendant Jfet at Liberty. 



Coftt for the 
Defendant. 
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Upon the Trial of this Caufe the Plaintiffs were 
nonjuited, and a Qaejlion aroje, which now came on 
to be moved in Court. Whether the Defendant 
Jhould have Cojls ; and the Court held clearly that 
the Defendant Jhould have CoJls by the Statute of 4 
Jac. I. cap. 3, which enafis, That the Defendant 
jhall have Cojls in all Cafes where the Plaintiff' 
might have Cojls ; and in a Homim Replegiando the 
Plaintiff jhould have had Cojls, by the Statute of 
GloucifteTj 6 E. L cap, i, if he had prevailed, for 
Damages are to be recovered therein. 



Upton verfus PuUyn. Mich, i Geo. II. 
1728. [Prac. Reg. 282. S. C] 

Foley. 
whatPieasmay T)ER Dures pleaded without a Serjeant's Hand, 

'^''i'&rwa' ^ "P^" w^^* Occafion a Qucjlion arofe, what 
id. Sort of Pleas were to have a Serjeant's Hand ; It 

was held l^ the Court and jettled, that Comperuit 
ad diem^ Son ajfault Demefne^ Plene Admini/iravit^ 
Riens per difcent^ Ne unques Executor^ Nul tiel 
Recordj Per Minas^ Per DureSj Infra Etatem W 
Solvit ad diem need no Serjeant's Hand, but Non 
ajfumpjit infra fex annos mujl have a Serjeant's 
Hand. 



plead 
out 
Hand 



Venue changed 
to the City of 
LonJen, Vid. 
Gardiner y. 
Forbes^ ante, p. 
36, and cafes 
there cited. 



Biddolph & ar verfus Browne. Hil. 

I Geo. II. 1728. 

AMOTION to change the Venue from the 
County of Middlefex to London^ on Affidavit 
that the Caufe of Aftion, if any, aroje in London ; 
and the Court ordered the Venue to be changed; 
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for London has always been conjidered in this refpefi 
as a County at large, and fuch Motions have 
ujually been granted, tho' not to any other City or 
Town which is a County of itfelf. 



[4^] Durham verfus Price. 

TN Replevin after Non cepit pleaded, and a Return* No Inquiry for 
I habend* awarded, the Defendants procured a Defendant in 
Writ of Inquiry of Damages to be executed ; but ^^^^j^*"^***" 
the Court Jet ajide the Writ of Inquiry and the ATowiy. 
Inquijition taken thereon, becauje there can be no 
Inquiry in Replevin for the Defendant where there 
has been no Avowry; for on all Pleadings in 
Replevin where there has been no Avowry the De- 
fendant has a Nonprofs and Cojls ; and the Avowry 
which is in the Nature of a Declaration, is the 
Ground of an Inquiry for the Defendant. 

N. B. Where in replerin, the Defendant avowed for rent 
due, but the jury on giving veitis6fc for Defendant, omitted to 
find the value \ there it was held a Writ of Inquiry could not 
be granted, as, by Stat, 1 7 Car* 2, c. 7, /. 1, the fame Jury who 
try the iflue, fliall find the damages. 

Fid. Freeman v. Lady Archer, % ff^. Black, 763. 

But it is otherwife in replevin for diftrefs on a Poer^s rate, 
Fide Dewellv. Mar/ball, % W. Black, 921,/. r. 3 If Us. 441. & 
FaUntine v. Fawcett, Ca. temp. Hardw. 138, /. r. 2 Strange 
I oil, where Lord Hardwicke C. T. faid that a Writ of 
Inquiry maybe granted in every cafe, except under 17 Car. 
», c. 7. 
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Cotton, Ar\ verfus Hormonden. Hil. 
I Geo. 11. 1728. [Prac. Reg. 357. 
S.C] 

BornU 
Inteitft giTen A MOTION to fct afidc a Writ of Inquiry, 
^t^^^^ jnL bccaufc the Jury had found Intercjl on the 
of an Inquiry, Note mentioned in the PlaintifPs Declaration; bat 
■nd confirmed the Court Were of opinion, that the Jury had done 
%^iM^b ^^^ ^ 8*vc Interejl, and declared that the Plaintiff 
T. igiitur^ftft, was intitled to the full Interejl from the Time of the 
p«45- Money lent, and difcharged the Rule to Jhew 

Caufe. 

Rocks V. Ateafe, ex* DimiflT Dom. 
Brifcoe vid. & al'. 

Cooie, 

Motion to bring A MOTION to bring 100/. into Court, the 
Money into /\ Defendant fugKeJUng that the Eje&nent was 
Ejeament brought for Nonpayment of a Fine, and for letting 
brought for a Leafe contrary to the Cujlom of the Manor ; and 
Nonpayment of therefore he propojed to bring in the 100/. toanjwer 
ilTlf^die *e Fine, and that the Lejor of the Plaintiff Jhould 
Manor, but de- proceed at his Peril for the Forfeiture in refpefi to 
nied. fid. (he Leafe fuppofed to be let contrary to the Cujlom 
t^dZl\uri^ of the Manor; but the Court denied the Motion; 
to. for tho* it can be no Dijadvantage to a LeJQfor to jlay 

Proceedings on Payment of his Rent and Cojls : 
' Yet the granting this Motion may probably give the 

Defendant fuch an Advantage over the Lejfors, who 

have brought this Ejefiment for a Jujl Cauje, as 

may do them Injujlice. 
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[43] Holdfaft verfus Carlton. 

Foley. 

AMOTION was made the lajl Day of the ^^^J^^^^^^^ 
Term to plead Antient Demejne, but denied becaufc too"ate 
becaufe it was not moved within the Time limited to plead to the 
to plead in Abatement, vi%, within four Days after J^n^^on ©^ 
Declaration delivered or left in the Office. BiddUftoH v. ** 

p. 635 

Turner verfus Bayly. «'^ "- ^^^ 

Cooke. ^-^' P- '^3. 

AMOTION to fet ajide a Judgment obtained BaiUBond 
upon an AJflTignment of the BaU-bond. The ^"^^^ ^^^^ 
Defendant injijled that Juch A3ion could not be si^ fwom'due! 
maintained, becaufe the Bail-bond was taken for 
more than double the Sum the Plaintiff had fworn 
due. The Court feemed to be of Opinion, that if 
the Judgment was regular, the Point about taking 
more than double the Sum on the Bail-bond could 
not come in Quejlion ; but that this Caje might be 
fettled, the Court put it off till next Term, it being 
a new Point on the A3 of 12 Geo, I. cap. 29, but 
the Parties having agreed, the Point was not then 
fettled. 

Note; It feemed to be agreed that the Bail-bond may be 
taken in double the Sum fwom due. 



May V. Conftable. Eafi. i Geo. 11. 1728. 

Cooke. 

UPON Jujlifying of Bail, Mr. Mould one of the No entering 
entering Clerks of this Court offered to be ^ JJ^^^ 
Bail ; it was obJeSed that he is within the Meaning M^^h. 1654, 
of the Rule of Mich. 1654, f^^* ^» which fays no /'^. i» and 
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MUh. 6 Gf. II. Attorney Jhall be BaQ in any Afiion ; the Court 

r^^/^T FiSL f**^ ^^^ *^ °^^ ^"^ ""J* ^ ^*" literally, there- 
^,V<^4- ' *^'^ ^''- Mould was allowed to be Bail, but all 

declared that the Rule Jhould for the future extend 

to all entering Clerks. 

Wicking & al' v. Cockfedge. [441 

BornU 
Bail filed with A MOTION to jlay Proceedings on the Bail- 
wwf 'c^^iTi' x\ bond ; the Cafe was, One Hall being De- 
ii'noBaiu" fendant in the Original AfUon was arrejled on a 

Tejlatum Capias into Suffolk out of London^ and by 
Mijlake the Bail was taken and filed with the 
Filazer of Suffblkj but Jhould have been filed with 
the Filazer ox London ; the Court held the Proceed- 
ings on the Bail-bond regular, and would not jlay 
them, but upon Payment of Cojls, and the De- 
fendant's giving the Plaintiff Judgment on the Bond 
to Sheriff, to jland as a SecuHty for the PlaintifPs 
Debt, and the Original Defendant's accepting a 
Declaration, and pleading thereto and taking Notice 
of Trial afier Term ; but the Defendant not con- 
/enting to thefe Terms no Rule was made. 

N.B. rtd, Fiflur v. Livi, % W. Black, 1061. 



The Dutch Eaft India Company verfus 

Henriques & al'. 

Borret. 
To amend ■ A MOTION to amend the Warrant of Attor- 

A^tor^' t -^ "^y ^^^' **y makingit Debt injlead of Cafe ; 
makbg^it Debt ^^poti hearing Counjel on both Sides, and citing 
infteadofcafe. many Cajes the Court ordered it to be amended; 
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and if the adverje Party docs not proceed in Error, vid, Coth v, 
Cojls to be paid him. '^^fi 'f^' 

10 i Gihfin T. 
SftfUttr, p. 37 J 

Watkinfon againji Swyer and others. ^i7.bJ^^I 
Eaji. I Geo. II. 1728. [Prac. Reg. 7- 
112. S. C] 

Foley. 

AMOTION for Judgment upon Nul tiel Record^ Coftt taxed in 
in an A3ion brought upon a Judgment ; the Trefpafi, Da- 
Original ASion was {a) Trefpafs, and 3.. 4^. S^'^t 
Damages given by the Jury, and they alfo gave CertiHcate; the 
40J. Cojls, and 6j. %d. the Capiatur Fine was 4w.^veni8thc 
allowed by the Prothonotary ; in aU 50J. It was ^p^l^Z' 
in/ijled by Mr. Serjeant Chappie j that the Judgment tary can fign no 
[45] ^^^ erroneous, becaufe the Jury had allowed more ^^^ i^v 
CoJls than Damages ; but the Court over-ruled his ^^\j^ ^ a- 
ObjeSion, for the Jury are not bound by the Statute, Carl ii. cap. 9, 
and the Prothonotary mujl Jign Judgment according '• 'S^* p^- 
to the Verdia ; and as to the Capiatur Fine, the f;J p.^^^^ 
Prothonotary is direSed by the Stat. ^ ic b fV. ic cafe! tiere cited; 
M. r. 12, to allow it to the Plaintiff in Increafe of "^/^I* . 
Cojb. He then injijled on a Variance between the ^7*' ^*' 
IjQfue delivered and, the Record, as to one of the 
Defendant's Name, viz. Eujterce in the IJQTue, and 
Curtefs in the Record, which the Court held to be a 
material Variance ; and therefore a Rule was made 
for Judgment for the Defendant, unlefs Cauje Jhewn 
to the contrary on Monday next, which was after- 
wards made abfolute on the Secondary's Certificate 
that no Caufe was Jhewn. 

(tf) Where an A6lion of Trefpafs is brought in any inferior 
Court, there the Plaintiff will have his Cofts, for Stat, 43 
EUk. r. 6. 2s Gf «3 Car, 11. f. 9. « ^ 9 /T. III. c 1 1, which 



Trial not re- 
fpited aboYe 
one Term. 
mid. Stratfird 
T. Msr/bailf 
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ghre no more Cofts than Damages in Aftions of Tiefpafi, do 
not esEtend to inferior Coartt; and tho* the Defendant 
remove the Caufe, and a Veidift be given above for the 
Plaintiff^ and Damages under 40/. vet the Plaintiff (hall have 
his full Cofts, becauw he had made bis Eleftion in the inferior 
Court where he would have had Cofts \ and the Defendant 
(hall not reap fuch an Advantage by removing the Caufe. 

Williams v. French. Trm. 2 Geo. 11. 
1729. \Prac. Reg. 398. S. C] 

Cooke. 

J'N Eajler Term a Motion was made to put off a 
Trial to Micbaehnas Term, but denied as a 
hing never done, for with the Jame Reajbn it may 
be put off for ten Terms, and at that Rate the 
Plaintiff might be delayed for ever ; but on Jhewing 
a Precedent in a Cauje between Dighton and E1U$ ; 
Borret^ iPrac. Reg. 398] where a Trial was refpited 
from Michaelmas to Eajler Term» and on the Ser- 
jeant's urging the NecejQity of the Caje» the Court 
granted a Rule to Jhew CauJe this Term, why the 
Trial Jhould not be rejpited till Michaelmas Term» 
and now a Rule was granted accordingly to re/pite 
the Trial till Michaelmas Term, but at the Peril of 
paying Cojls, if the Defendant then dejired further 
Time. 



Randolph verfus Reginder. Trin. 2 Geo. 
n. 1729. [Prac. Reg. 357, S. C] 

Foley. 
To fet afide an A MOTION to fet afide an Inquifition, becaufe 

Srl'^ ^"^* -^^ *^ J'^'y ^^ 8*v^" ^'^^^ for Interejl than was 
^Itnmcrt ^^e, viz, the Note was |;iven for payment of Money 
Intereft than a Month after Date» and the Jury gave Interejl from 
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the Date, and antil the Execution of the Inquiry, wai due. Vid, 
whereas Interejl ought only to be given from the Ex- ^^'^' 
piration of the Month to the Commencement of the p. 41/ ' 
[46] Suit. The Court denied the Motion, but ordered 
the Plaintiff (he confenting thereto) to remit fo 
much as was taken more tlum ought to have been 
allowed. 

Note; In Pum*viUi verfus fFillett Mich, 1733. Borret^ the 
like Rule was made by the Court. 



Smith verfus Dobby. 

Foley. 

AN ASion of Ajfault and for taking away \$. in Aflanit u. 

Moved to bring the ShOling Into Coart, and "^''^j,. 

Plaintitt to proceed at his Peril for the Rejidue;' Ciarkitfoft/p. 

and a Rule made to Jhew Cauje; but ^are^ 59- Spring y. 

Whether it was ever made abfolute, or oppoJeH ? ^'^^' ^' *5- 



Harris verfus Allen. 

FoUy. 

AN ASion of Trefpafs for the mefne Profits, A^Bon for the 
brought pending a Writ of Error on the EJeS- "f^^/^writ 
ment ; it was moved by the Defendant that Proceed- of Error, 
ings might be Jlaid ; the Court Jaid this Cafe was 
within the Reafon of the Rule which is conjlantly 
granted where an A3ion of Debt is brought on a 
Judgment, pending a Writ of Error, and therefore 
made a Rule that the PlaintiiF might proceed to 
afcertain his Damages, and to jign his Judgment, 
but that Execution thereon Jhould be Jlaid till the 
Writ of Error on the Judgment was determined. 
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Sedgwick & al' verfus Richardfon. 

Cooki. 

Accepting of IV ^^'^^^^ ^ i^ ^i^^ ^ Jodgment, becaofe the 
liTiie waiYet tbe |\J^ Plaintiff had not delivered a Replication in 

^^S^\lr Fo™» ^^ 8*v"* * ^"^^ ^ "j^ 5 ^^^^ appearing 
Rule PU,F9x that the Defendant's Attorney had agreed to take 
y.Ummg^fofi^ the Ijfae as delivered, the Court heU he thereby 
P* ^^* waived the Form of the Replication and Rule, and 

therefore they discharged the Rule which had been 

granted to Jhew Canje. 

Jones verfus Merriden. Trin. 2 Geo. II. [47] 
1729. [Prac. Reg. 32. S. C] 

naintiff enttBw j ypQN a Motion to fet ajide a Judgment, both 
ISJ'fAp^Sr' U Plaintiff and Defendant having entered an 
ance the Day Appearance for the Defendant, the Court declared 
after the Ap- that the Plaintiff might enter the Appearance for the 
S^^? Ifii!* Defendant the Day after the Appearance Day of the 
i%GA.e. 29; Return of the Writ; the Defendant did not enter 
5 C II. ay. 27. his Appearance till the Day after that Day, and 
f^;*VSr therefore the PlaintiiPs Judgment was held regular. 

Cbarltomy, jfoUi In Eijfier 7erm^ % Geo. II. Cooke^ the fame Point 

HoHkey^ feft, came in Queftion in a Caufe of Bamm/fer verfus SifH/tbitrne^ 
P* 95* and was determined accordingly. 

Higginfon vid. verfus Umfreville. 

The Privilege IV /f R* Baron Comyns attended and produced the 

!he*&!che 'uer ^^ Rcd-Book of the Exchcqucr, and by Virtue of 

allowed, ^^^d. * Claufe therein demanded the Privilege of that 

Rawiint ▼. Court for the Defendant, as being one of the Clerks 
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of Mr. Pearci an Attorney of that Court ; a Rule ^«'^» ««''> p- 

to Jhew Caufe had been granted, but no Caufe being ^^ ^Sr!^Ahr. 

now jhewn, Mr. Serjeant Hawkins cited many ^9.' i Lutwie'b 

Cajes for the Defendant, as did aljb the two Jujlices 4^- R^fi^L 

then in Court, viz. Price and Denton ; the Rule f "j^Jt^'j^^ **" 

was made abjblute and Privilege allowed. 1 SaUt. 546. 



Walker & aV verfus Packer. Mich. 2 
Geo. II. 1728. [Prac. Reg. 405, S. C] 

Cooke. 

AMOTION for Cojls againjl a Pauper for not Coils againft a 

proceeding to Trial, and on Debate the Court ^«»^/or not 

ordered CoJls to be taxed, and declared that a ^MaJ. ^^^^^ 

Pauper Jhould pay Cojls for all Defaults, as an yid,Deight(mv. 

Executor or Adminijlrator Jhould for their own ^«''«»> «»'«» p» 

Defaults. '^- 



o 



[48] Tames v. Gofey. Mich. 2 Geo. II. 1728. 

Cooke. 

|N a Motion for Liberty to tender Money into No Demurrer 
Court, upon fome of the Promijes in the to Part where 
Declaration, and to demur to one of the Promifes, a Tender* of 
Rule Niji was granted ; but on hearing Counjel on Money into 
both Sides, the Court declared, that a Tender of Court. 
Money was in order to make an End of the Caufe, Double Plea 
and not to delay it, and therefore dijcharged the denied. 
Rule to Jhew Cauje. 

N.B. Fid. HiiUer v. Hallett, Barnes, zZ6. 
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Cooki. 



Coant verfus Keate. 



No Imporiiuice* A MOTION for Imparlance in Battery, becao/e 

tola^n fc. ^ ** ^P^** ^'^^ mentioned bnt one Battery, 
Tcni Batteriet, and feveral Batteries were fet forth in the Dedara- 
tho* but one m tlon ; but denied, becan/e the Special Writ in Bat- 
the Wnt, ^^j.y n^yg, mentions but one Battery ; and Jo it is in 

Covenant, tho* many Breaches are ajQSgned in the 

Declaration. 

Mr. Serjeant Bmej^JoT the Defendant ; WkiuUtir for the 
Plaintiff. 



Countermand 
in LmdoM of a 
Devonfiire 
Caufe held 

good. Vtdm 

Goodrigbt T. 
1 20. 



Gerry ver/us Shilfton. 

Cooie. 

IN an Afiion laid in the County of Devon, a Rule 
was granted for Cojls for not going to Trial, 
upon an Affidavit that Notice of Trial had been 
given, but no Countermand jerved ; the Plaintiff 
produced an Affidavit that Notice had been coun- 
termanded in due Time in London; and on Debate, 
this was held good, tho' it was urged on the De- 
fendant's Behalf, that the DirefUons for a Counter- 
mand mujl come from the Country, and ought mojl 
properly to be given there ; and that the allowing 
Countermands to be Jerved in London gave an Op- 
portunity to Plaintifis to ezerdje the mojl notorious 
Vexations; for by the Defendant's Affidavit it 
appeared that the PlaintiflF, both before and after 
the Beginning of the AjQ^zes for the County of 
Devony frequently told the Defendant that he in- 
tended to proceed to Trial ; and notwithjlanding it 
was impojQible for the Defendant to receive timely 
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[49I ^^^^^^ ^^ ^^ Countermand in Dtuonjhire^ Jo as to 
prevent his WitneJQfes going to the A0izes, yet the 
Coart were of Opinion that the Countermand given 
in Town was good, and that any Proceeding to 
Trial after would have been discharged. 

And Jo it was faid to have been fettled in a Cauje 
laid in Yorkjhire^ between Shipley and Sweetings 
Trin. 13 G. /. Foley. 

Barker verfus Hartley, vid/ 

Cooke. 

AMOTION to Jet ajide a Judgment Jigned for A Jadgment fet 
want of a Plea; a Plea had been left in the cWftu/N^^L 
Oiiice, in the Body of which the PlaintifiPs Chrijlian of the Piaindff 
Name was mijlaken, by putting EtTrus for E^usy was miftaken in 
for which Mijlake the Judgment was Jigned ; but Jj* ^{^ f^^^^ 
the Court on hearing CounfeTon both Sides^ declared office.^' ^ 
that tho' the Chrijlian Name was mijlaken, it was a 
Plea in the Caufe, and therefore fet aJide the Judg- 
ment, and faid die Plaintiff might think it was well 
he efcaped without paying of Cojls. 

Note s This was a Plea of Plene Admrnflnvvkt and it was 
infifted that if that Part of the Plea, wherein the PlaintiflTs 
Chriftian Name was miftaken^ had been left out. it would 
notwithjftanding have been a good Plea, fo that the naming 
the Plaintiff there was immaterial $ but the Plaintiff^s Name 
was again miftaken in a material Part, altho'of that no Notice 
was taken. 

Parke verfus Davis. 

Foley. 

AN Afiion of Trefpafs for breaking a Water- Coftt in an 
pail; a VerdiS for the Pbintiff and u. f^^^^^ 
Damage ; the Quejlion was. Whether the Plaintiff oam^e* u. 
Jhould have his full CoJls ? the Court held, that this Stat. %% & 23 
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Car, II. e. 9. being an Injury to the PlaintiiPs Perfonal Property, 
KS^L^f^ ^' ^* '^^ ^^ Afiion within the Statute ; and there is no 
Zandt!!jL"^' Occafion for the Judge to certify, for no Freehold 
tktre died. could come in QuejUon ; and it was jaid this Point 

had been often Jo ruled both here and in the King's 

Bincb and Exchequer. 

Note; Blackboyne verfus Packer ^ Trim, 2 Geo, II. in an 
Action for killing a Gooie, it was ruled accordingly, and fiill 
Cofts allowed. 



Morris verfus Parry. [50] 

Foley. 
whete the Ap- A MOTION to fet afide Judgment, upon Affi- 
JSt!^"!," the -^ davit that the PlaintiiF, tho' he knew the 
Plaintiff for the Defendant's Attorney, had delivered the Declara- 
Defendanr, No. tion, and aljb a Notice thereof, to the Defendant 
chmion'may ■ Wmjelf ; but it appeared that the Plaintiff did not 
be given to the know the Defendant's Attorney, till after the Plain- 
Defendant him- tiff had entered an Appearance for the Defendant; 
• the Court were of Opinion, that the Plaintiff was 

not obliged to give any further Notice bejides what 
had been given to the Party, and fo the Judgment 
was confirmed ; and tho' it appeared that the Plain- 
By the Rale of tiff did uot exafily purfue the {a) Rule of this 
o "iL ^D^ ^^^^' ^"^^ delivered a Copy of the Declaration with 
eiarationjboJd Notlce thereof to the Defendant, yet the Court faid 
have been left that the Delivery of the Declaration to the De- 
Nltice^i^tof"^ fcndant, and at the fame Time giving him Notice 
^ven to tbf De- thereof, was a complying with the Rule of Court in 
faidant. Vid. an Equitable Conjlrufiion. 

Tbowua Y. 

Bu/bellypoft^^. Note; Canter verfus Jockham, Prac. Reg, 31, Foieyy and 

%^Hutebmg^. ShrigUy verfus Mather, Mick. 1733, >n the like Cafes the 

Lfilymatt,^,i29, Court ruled this Point accordingly. 
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Harding verfus Avery. Mich. 2 Geo. II. 
1728. [Prac. Reg. 186, S. C] 

Foley. Judgment 

Ix, not be di|charged» and the Defendant jet at of Error held 
Liberty, the Plaintiff having taken out Execution v»od, 
after a Writ of Error allowed. It appeared that J^f ^^J"' 
the Plaintiff did not fim his Judgment till after the 54,^1)]^//^. 
Return {a) of the Writ of Error ; the Court, on ff^arjen, p. 71, 
hearing Counfel on both Sides, and the Matter fully ^"Ti^^/' 
debated, and many Cafes cited, declared that the cMtv.Barrock^ 
Plaintiff might jign his Judgment when he pleajed ; p* s^* 
and if he thought fit to defer Jignlug it till after the fj^jj^j^. 
Return of the Writ of Error, he had Liberty to do ment wbi 
fo, and might then take out Execution, aotwith- A^'^t ^'^ 
jlanding the Writ of Error, in regaid the Writ of "d^Z'bX 
Error, if returnable before Judgment jigned, does jptbatafTrit 
not attach upon the Suit ; and therefore the Court •/Error re- 
dijcharged the Rule to Jhew Caufe. ^^ ^;;;" 

Note ; CMn;ers Tcrfus ff^Ulau, Trw. 3 & 4 Geo. II. Cooke, in «»«^*«'' '•'- 
the iaroe Point, the Court determined accordingly. »***V 

I Mod, III. 

[51] Spencer verfus Le Royd. Mich. 2 Geo. 
11. 1728. [Pnic. Reg. 104, 5. C] 

Borret. 

MOTION made the lajl Day of the Term Rule for an 
for an Attachment for Non-payment of Cojls, ^^*JJ^J|ft 
which the Court granted, but declared it was the Day of the 
fettled Prafiice of the Court, that in no other Cafe Term. 



A 
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a Motion could be made for an Attachment the lajl 
Day of any Term. 

N. B. Motion for an Attachment for non-payment of 
coftsy the Affidavit of Senrice of the Allocatur being that m 
or about the 19th of April the Defendant was ferved. Motion 
denied, for the Court held that the Affidavit ought to ha?e 
ihown the very daj on which fervice was made. 

Mmrrqjf ▼. DuMn^ C» B, Pafch^ 4 Geo. 3. 



Richardfon verfus Sutton. HiL z Geo. 

11. 1728. 

Folej^. 
FaifePieafet A MOTION to jet ajidc a Demurrer to a 
afidc, and a f^ Declaration, where a Plea in Abatement had 
to^c^ been pleaded to the Declaration, and that Plea de- 
murred to ; yet Mr. Serjeant ■' had demurred to 
the Declaration, and to the Demurrer before he 
pleaded to the Plea in Abatement ; the Court re- 
Sfat. 3 B. I. c, jenting this Behaviour in the Serjeant, ordered the 
29. Ad againjl Falje Pleading to be read, made a Rule 

to jet ajide the Demurrer, and ordered the Serjeant 
to pay the Cojls of the Motion. 



The King verfus Gibbon. 



ON , ^-, .- .„ 
moved to ejireat the Recognizance, becaufe 



OnAtbch- /^N an Attachment for a Contempt, it was 

ment Defendant ' 

may move to be 



difcharged, if ^^ Defendant had not appeared to anjwer Interro- 

Interrogatoriet gatories. For the Defendant it was alledged, that 

be not filed. j^e Interrogatories had not been filed in due Time 

for his Examination ; the Court declared that the 

Defendant ought to have moved to be discharged, if 
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• ^^ 

Interrogatories were not filed in four Days according 
to the Rule ; but he not having applied for that 
Purpofe, the Court ordered that he Jhould anfwer 
the Interrogatories in a Week, or the Recognizance 
Jhould be e^reated. 

[52] Griffith verfus Berney & ux\ Eaji. 2 Geo. 
11. 1729. [i Barnes, 308. S. C] 

IT was moved to difcharge the Defendant's Wife A married 
after a Render in Difcharge of Bail ; Mr, Ser- J^"*^^ ^er 
Jeant Cotnyns for the Defendants cited many Cafes ; Huiband in ^^ 
Mr. Serjeant Eyn for the Plaintiff injijled, that the Difchaise of 
very Recognizance itjelf imported that if the De- ^ _. 
fendants Jhould be condemned, the Bail Jhould pay Haipenn^fifl^ 
the Condemnation Mc^ey, or render the Bodies to p- ii7« 
the FUei^ ^o that the Defendants being continued in 
Cujlody, was agreeable to the Recognizance and 
the Defendants own Confent. On the Debate the 
Court feemed to be of Opinion, that a married 
Woman might be taken with her Hujbandon mefne 
Procejs, if the Debt was contrafied dum fola^ that 
the Render in this Caje was good, and that the 
Defendant's Wife could not be difcharged ; for if it 
was otherwife, a Woman in Cujtody, or that was 
indebted, might many a Prijbner, and then if this 
Prafiice took Eife5, jhe would be entitled to a Dif- 
charge, and her Creditors might be defrauded ; fed 
Advifaru 

Note I This Matter was afterwards comproinifed, and the 
Defendant and hb Wife were both difcharged on bringing 
Money into Court. 
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Walter verfus Okeden. 

Cooke, 

A Fine a- A MOTION was made lajl Term to amend a 

mended. ±\^ Fine, by inlerting the Word Woorih^ and this 

?tfw^"^ ^* P*"^/^^^ Term on jnewinc; Cauje, the Rule was made 

p. 17, Wm/m abjblute for the Amendmenty tho* it was objefied 

tktrt cited, that the Heirs at Law would be prejudiced, if the 

Fine was amended ; the Court jaid they could not 

take Notice whether it would be a Prejudice to the 

Heirs at Law or not» but it was the Duty of the 

Court to make the Fine agreeable to the Deed and 

Intention of the Parties. Mr. Serjeant Belfield pro 

^tet' ; Chejhire &f at pro Hared^. 

Dalton verfus Teafdale, Eaji. 2 Geo, [53] 

II. 1729. 

Foley, 
Jfift^d^r A C^P^^ iJTued into York, a rejiatum Capias 
ment on a ^jl into MiddlefeXy and a Scire facias againjl Bail 

ScVfa^ againft in Tork^ and ludcTnent thereon, and Tejiatum Exe- 
^ J^. . ,» cution in Miadlelex} and now the Court was moved 

the Onginal - /•ii'wt • i-i o« >•• 

Aaion being to jet ajide the Judgment, becauje the Scire facias 

brought there, againjl Bail ought to be where the Bail or Recog- 

^ordc^d^f nizance is entered on Record ; and in this Cafe the 

H^efiminjUr, Scire facias ijfued into Tork^ whereas it ought to 

yid. Cock w, have ijfued into Middlefex^ the Bail being recorded 

Green, ante, p. ^^ We/Imitijier : Sed Cur" Advifare. 

Harvey verfus Wefton. 

Foley, • 

Non.prof fet A MOTION to jet ajide a Non-pros jigned in 
afide, becaufe f^ Mr. Folefs Office for want of a Declaration ; 
^^ Office. ^^ appeared that the PlaintifPs Attorney praSifed in 
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^r. Prothonotary Cook*s Office, and therefore the 
Rule and Non-pros ought to be in that Office ; and 
on hearing Cojunfel on both Sides, the Non-pros 
was fet ajide. Sed qtuere ; for fince the Defendant* i 
Attorney muft call on the Plaintiff* % Attorney for a 
Declaration in Writing before he can fign a Non- 
pros^ it feeniu jf^differef^t^ in what Office the Rule is 
given ; and the generally received Opinion isy that it 
may be given in any Office; andfo likewife the Prac* 
tice nowfeems to be. 



Vanderefti & al* verfus Waylet. "Trin. 
2 © 3 Geo. II. 1729. [Prac. Reg. 86. 

• S. C] 

AMOTION to fet ^flde a Render made after Render after 

the Rljing of the Court ; it was declared to be ^Jn vid?* 
the Opinion of this Court and of the Court of i /{«/. jihr. 

Ring's Bench f and fettled as Law, that no Render 334* Sai/i. loi. 

was good unlefs made before the Rifing of the Court fi^f'/*'^t' 

on the Appearance Day of the Sare factas returned fr,^, fVngbt ▼. 

Scire feci^ or of the jecond Scire facias returned Dixon^ ante^ p. 

Nihil; and fo aU Arrejls made, and Procefs Jerved, '^i^J^jXl' 

after the Rijing of the Court on the Return-day, are ckmZu v. 

irregular. Proaer^pofiy 

[54] ^^^ » ^^ Bacok V. Bruee^ Trin. 7 & % Geo, H. T/tomfin, it ^^iMtgr^ p. i»3. 

was likewife held, that a Render after the Riiin^ of the Court jjng v. H^tod" 

\ipOti the laft Day allowed for rendering the Defendant was yer^ p. 119, 
void. 
N.B. Fid, MafoH v. Brucey Barnesj p. 66. 
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Ezecadon iet 
afide, tho' the 
Judgment wu 
figned after the 
Writ of Error 
expired. 
Vid, HariDmg t. 
jtvttyy sMtty p« 
50. Dvpeldi, 

p. 71. 



Griffin verfus King. 

Cooke. 

AMOTION to Jet ajide an Execution which 
was executed after a Writ of Error allowed ; 
the Caje was, The Defendant had confejQjed a Judg- 
ment by Cognovit Dampna^ and the PlaintifPs Attor- 
ney promijed to jign it the 31/? of May^ which was 
the Day before the EJfoin-D^y of this Term ; but 
the PlaintifPs Attorney deferred Jigning his Judg- 
ment till after the Return of the Writ of Error was 
expired, and then took out his Execution ; which 
the Court faid would have been regular, if he had 
not conjented to jign Judgment at the Time above- 
mentioned ; but feeing he had a£Ied this Part con- 
trary to his own Agreement, they ordered the 
Execution to be fet ajide, and RejUtution made, 
and likewije ordered the PlaintiflPs Attorney to fue 
out a new Writ of Error at his own Cojb. 



Rathbone verfus Stedmaa Trin. 2 Geo. 
II. 1729. [Prac. Reg. 215. S. C] 

SIXTY-THREE Shillings being brought into 
Court upon the Common Rule, and Verdifi for 
the Defendant, upon Motion in the Treajury, and 
piZ^iiofi. ante, hearing the Attomies on both Sides, it was ordered 
P; 5» andcajftt that the Defendant jhould have the Money out of 
* Court in Part of his Cojis. 



Money in 
Court, and 
Verdiafbr 
Defendant. 



iien cited. 
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Broome v. Woodward and others. 
Mich. 3 Geo. II. 1729. 

Cooke. 

AMOTION to fet afidc a Judgment Jigncd the J^dfbcc" ufc 

next Morning after the Rule to plead was thePulnnVdid 

out, the Plea was called for in Writing two Days not flay till the 

before the Rule was out; the Court faid the Plain- gffiwdif ^^^^ 

tiJPs Attorney might call for a Plea injlantly upon Afternoon after 

the Rule being given ; but it is the jlanding Rule the Rule was 

Tec] of the Court not to jign Judgment or Non-pros, till ^^ suekmafier 

the opening of the Office in the Afternoon after the ^ Trougbton,'^ 

Rule to plead is out, and for that Reafon they jet ante^ p. 17. 
the Judgment ajide. 



Joy ver/uj Francia. Mich. 3 Geo. II. 
1729* [Prac. Reg. 146. S. C] 

Cooig Judgment good 

* where Declare- 

AMOTION to fet ajide a Judgment, becaufe don !• filed Je 

the PlaintiiPs Attorney did not give the De- ^«»«#; Notice 

fendant»s Attorney Notice of the Declaration, nor '^Tulffnd^^ 

call on him for a Plea ; but the Court held that the without calling 

Judgment was good, for where the Plaintiff enters o" 5* Defcn- 

thc Declaration de bene ejfe, he cannot know the for a pte^"*^ 

Defendant's Attorney, till Bail put in or Appearance Vtd. Stat. 12 

entered ; and Notice to the Defendant of the Decla- ^'** '• '- *9' 

ration and of the Time of pleading is fufficient. ^\ n'righ. 

Note 5 In Peed verfus Chamberlain^ Mich. 6 Geo. II. Cookey the ^f f*^ ^• 

Court made the like Determination in regard to this Point. -»««/'««» ^'t 

^ p. 31. 

Higgins V. 
62. 
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Bufby verfus Walker. Mich. 3 Geo. II. 

Foley. 

ExccptioDi T JPON a Motion to Jlay Proceedings on the Bail- 

againftBailro w Bond, the Court declared it jhould be a 

be either on the Jlanding Rulc of PraSice, tha^ in all Cafe« of Excep- 

^tl^L!"' tion to Bail, fuch Exception jhould be made either 

Vtd. Rayner v. in the Ftlazer* s ^ooky or on the Bail- piece with the 

*^*Af«'^ P- CommijQiioner, before it is tranfmitted, and afterMrards 

]LZk!po}l abpve in the Fikxer's Book, or on the Bail-piece. 
p- 155- 

Taylor v. Blaxland & al' Repleg*. Mich. 
3 Geo. II. 1729. [Prac. Reg. 370. 
S. C] 

Foley. 
Notice of filing HT^HE Court was of Opinion that Notice ought 
the^./tf./p. I to be given in Replevin of the filing the 
aftw^thcfow Kecordari facias Loquelam if brought in after the four 
Days. Days» ^Q^ that a Declaration ought to be called for 

in Writing, and therefore fet ajide the ReturrC Ha- 

bend"^ which had been ijfued in this Cauje without 

Juch Notice. 

Note } In Coleman verfus Poynter^ Rafter 4 Geo, II. fdey^ the 
like Refolution by the Court. 

In Barrow v. King, 7rin. 18 Geo, III. C, B, it was moved 
by Davy^ Serjt, that a Nonpros, iighed in the caufe in replevin 
fliould be fet afide with Cofts, the Defendant having brought 
a Recordari facias loquelam without giving any notice of the 
filing of it, or calling for a declaration in writing. On a rule 
being granted to (hew caufe. Grove infilled that £e Defendant 
was not obliged fb to do, as the Rec.fac. loq. was filed within 
the four clays, of which the Plaintiff is bound to take notice 
at his peril j and of this opinion was the whole Court. 
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[56]Brcedon v. Hope. HiL 3 Geo. II. 1730. 

[Prac.Reg. 147. 5. C] 

BorrtU Lond. JJ. 

'N this Caje, the Writ was returnable the fecond No imparlance 
return of this Term, Declaration delivered de bene ^^jf^^^j"*^" 
upon the Effiin-Dsiy of the Return being in full f^onTRetam* 
Term, and a Rule to plead given. Upon a Motjon o(isiaryT&m. 
in the Treajury for an Imparlance it was denied, ^^^^^i^^^A 
becauje the Declaration was delivered according to ^ Rgg^ 'p^t, 
the {a) lajl Rule for pleading in four Days. 3 ^* U- 

Fox & ar V. Lewing. Eaji. 3 G. II. 
1739. [Prac. Reg. 227. S. C] 

UPON a Motion to jlay Judgment after a Re- Motion to ftay 
plication of Nul tiel Record^ the PlaintUF in- ];^/^,5'53* 
Jijled that Judgment ouffht not to be given, for that without rTT 
there had not been, a Rc|oindef in Form, quod hitketur joinder in Form, 
tale Recordum ; Mr. Serjeant i/^i/nx piid4t might J^^'*^^ .^^ 
pojjibly be the Prafiice of the King's Bench^ to give y^itiekJ^l^ 
Judgment without Juck Rejoinder^ but injijted that mte^ p. 46. 
it was not the Method or Pra^ice of this Court : The ^^^^ j^5 H. 
Chief JuJUce declared he thought it reajbnaUe to give ^j^. 
Judgment upon jiich a Replication withoutiaoy Re- Dyer^ 228. pL 
Joinder, whatever thePrafiice might be; and the ^5' 
Rule was enlarged till next Term to have this Point 
fettled. And it was then injijled to have been the 
conjlant PrafUce of this Court to add a Rejoinder, 
and that it was no compleat IjQfue without it ; but 
the Court were of another Opinion, an4 declared that 
the IJJue was compleat without any Rejoinder. 

Note : In Ne^wberry veri'us Sedgwick^ Softer 1736, in the . . 
like Cafe the Court determined agreeably to the above Reio- 
lution. 
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Li. U, bectufe 
no Plea called 
for in three 
Termi, 
Reg. 3CcM* 
i654./<r. 15. 



Cole V. PinnclL Trin. 3 G. 11. 1730. [57] 

Foley. 

A Motion for an Imparlance till Micbaebnas 
Term next, becanje the Declaration was de* 
livered lajl Michaelmas Term, and no Plea called 
for in three Terms, according to the Rule Mich. 1654, 
which was ordered by the Court accordingly. 



Proceedings 

flayed nil the 
Lord of the 
Manor deli- 
vered the De- 
fcndant Admif- 
fion. 



Thompfon v. Smith, ex dimifll Samuel 

Warner, Efq\ 

Cooke. 

IN Eje^ment^ a Rule to Jhew Caufe why Pro- 
ceedings Jhould not jlay till the Lejfor, being 
Lord of the Manor, jhould deliver the Defendant a 
Copy of the Court-Roll of liis AdmiJJion to the Copy- 
hold Lands of Inheritance in Quejiion, which was 
detained for Non-payment of the Fine. The Court 
were of Opinion, that the Defendant had a Right to 
the AdmiJ^on, and might not be able to defend him- 
jelf without it, and therefore the LeJJbr ought to 
deliver it, he having another Remedy for his Fine, 
for the Lands will be forfeited for Nonpayment 
thereof. 



BorreU 



Tinrie to plead 
denied, unlefs 
Confent not 
to move to 
change the 
Venue. 
See tht next 
Cafe and the 

Cafes there cited, change the Venuc. 



Sabor verfus Pott. 



ON a Motion for Time to plead, the Court re- 
fufed to grant Time, but on Terms that the 
Defendant Jhould conjent not to move the Court to 



O' 
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Treafure v. Wright. Mich. 4 G. II. 

Cooke. 

|N a Motion for Time to plead, it being repre- ^ettkifreeeSng 

^^ fcntcd on the Behalf of the PlaintifF, that the ^h and Carur 

Defendant intended to move to change the Venue, ^^''«^>«»'^ 

which would be a great Delay to the Plaintiff; the Coftaryr, Stan- 

Court jaid they would not encourage Motions to <fc»>^, p-n*. 

[58] change the Venue after Time to plead had been J^f J; ^*""^' 

given, and therefore would not give Time to plead. But fee aifo 

unlejk the Defendant would conjent not to move to ^** ^' ^*^> 

change the Venue. ^^' P* '3^' 



Grifiithy Adminiftrator of Griffith, ver/us 
Squire. MicA. 4 Geo. II. 1730. 

Cooie. 

AMOTION was made to tex the Intejiate's ^<tfw« '• '^* 
Bill of Cojls, the Aftion being brought for ^-'SJ/'"" 
Fees and charges due to the Intejlate, who was an denied. 
Attorney ; but the Motion was denied, and it was ^'^- ^^^ ^• 
likewife held that the Admlni/lrator of an Attorney J^^^^' ^•''' 
might commence a Suit without delivering any Bill. Marp y. 

Carter ^fofi^ p. 
And Note ; In Leiy Executor^ againft Knight y Wch. 6 Geo, 109. 

II. Cookey BameSy 1x9, the like Motion was made and denied. Cmh» 348. 

Where an Attorney had delivered his Bill and an application 

was made to tax it after his death ; although a (ixth part was 

taken off, yet his Executrix was held not to be liable to pay 

the cofts of taxation, under the Stat, 1 Geo. II. r. 23. /. 23. 

Fid. Weftou V. ?0(3ly 2 Strange^ 1056. 
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Concerning 
Declaring by 
the By. 
V'td. Methmn 

p. 6. 



Holmes verfus Small, and in three other 
Caufes. Mich. 4 Geo. II. 1730. 
\Prac. Reg. 137. S.'C] 

Cooie, 

AMOTION to Jet afidc the Proceedings, bc- 
caufe it was alledged the Declarations were 
delivered as Declarations by the .By, and for that 
they oueht not to declare'by the By, till the PlaintitT 
had declared in the Original ASion. Cur" : If the 
Writ had been Special it mujl have been jo ; but 
here the Writ is an Acetiam only, and Jo the Plain- 
tiiFs by declaring will only lofe the Bail, but may 
declare in any A6iion or any County, as they might 
upon a Claufum fregit^ and deliver as many Declara- 
tions the fame Term between the jame Parties as 
they will. 



V.1 



Render not 
good dll Bail ' 
be perfected. 
Fid. J^findertfi 
V. Wtykty oHttf- 

P- S3- ' 
Langw,fFoodyer^ 

pofti p. I»9. 



Gwinhdl verfus Proder. Michi 4. Geo. 
11. 1730. ^[Prac, Reg. 73. iS. C] , 

AMOTION to dijcharge Mr. Jujlice Price*s 
Summons to Jlay • Proceedings on a Bail- 
Bond, on a SusgeJUon that the Defendant had fur- 
rtadered 'himfeif in Difcharge of his Bail; it 
appeared that Exception was Uken to the Bail, and 
that the Render was made before Jujlification, jb 
that the fame was irregular, and did not warrant the 
Suggejlion in the Summons ; wherefore the Court 
fet the fame ajide. 

Note^ The fame point was refolved by the Court in 
Crepur v. Buiman^ Barnes , 67. 



[59] 
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Tuney verfus Clarke. Mich. 4 Geo. 

II. 1730. 

Cooke. 

IN Trover^ the Defendant moved to bring a Note Tender of a 
into Coart; Mr« Serjeant 2>arff/// declared he Note into Court 
had moved for and obtained a Rule, to bring into ofTrove/^^^** 
Court two Fowls in one Term, and the next Term a rnd, Smiti v. 
Spare-rib of Pork or Money in Lieu thereof; Mr. DoUj^antt^ 
Secondary Thomfon remembered a Motion to bring §t^^' ^ ^.^. 
in a Belt in Trover^ and feveral other Injlances were ^, ^ 85/ 
given : The Court thought it as reajbnable that 
Goods, or tbeir Value, Jhould be brought into Court 
in an Adion of Trover^ as Money in an AJfumpfity 
and made a Rule accordingly. 

Note; BiSifigs againft JFUcocis, Nil, 1733. CookCf a Rule 
was granted for bringing Work-Tools into Court. 



Poulter verjiis Skynner. Mich. 4 Geo. II. 
1730. \^Prac. Reg. 129. S. C] 

Foley. 

UPON a Motion to fet ajide a Judgment, it ap- Jadgmeotgood, 
peared that the Defendant was ferved with ^^^,*j^^ft 
Procejs in London^ at which Time he locked in Lon^ ^fu^ ^i^e 
don; and Notice of a Declaration being med againjl was above 20 
him was likewife left at his Lo(%ii^ in London^ as ^J" ^^^^"" 
his laji Place of Abode, with Direaions therein to b^ng ferred 
plead within four Days, tho' his mo|l ufual Place of and Notice of 
Abode was at Dorchejier where he had a Houfe, *^^g^t^^°" 
which, being twenty Miles from London^ it was injijied E^^gi b 
upon that he Jhoidd have had eight Days Time to Limd9», 

N 
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{a) Mkb. plead by the (^7) Rules of the Court ; and alfo that 

A^b'l^G II. ^^^ Notice Jhould have been left at the Defendant's 
reg, 2^& ' * Honfe in the Country, he only being in London for a 
Eafl. 3 Gto. II. Jhort Time upon Bufmefs ; but the Court held that 
TcflMf*^**''^ the Procefs having been ferved upon the Defendant 
f^A p.*^'. in Londo9f^ and the Notice of the Declaration delivered 

in London^ vAiVLt he rejided there, fuch Delivery was 
fnfficient, and that the Defendant had only four Days 
Time to plead. 

Where a caufe is commenced as a Town Caufe, and is not 
objeded to by the Defendant, who accepts declaration with 
notice to plead in four days, it muft be confidered as a Town 
Caufe through sdl its fubfequent ftans. Fid. Kiddiy ▼. Jordan^ 
1 If, Blacky 99a. In this cafe, Po9UHr v. Sfywur, was referred 



Duell qui tam verjiis Stow. Mich. 4 [60] 
Geo. II. 1730. [Prac. Reg. 406, 

Cooke. 
Coftt tho' Ne T TPON a Quejlion whether Cojb Jhould be allowed 
«^a/«r en. \J ^^ jjj^ Defendant, on account of the PlaintUPs 
JUg/cur' Paf. not proceeding to Trial in MiddUfex; it appeared 
I Joe, II. the Defendant had entered a Ne recipiatur the Even- 
m. %Geo. n. jjjg ^^^^ 1,^^ Q^^ before t]ie Day of Sitting ; and it 

v&\ Mgy V. was therefore injijled that the Plaintiff was not to 
An/iis, smtt^ pay any Cojls, Jince the Defendant himjelf by enter- 
ic 37* ing the Ne recipiatur was the Occajion why the Cauje 
was not tried ; but per Cur* the Default was in the 
PlaintiiPs not entering his CauJe in due Time, and 
therefore he /hall pay Cojls not\vithJlanding the Ne 
recipiatur entered by the Defendant. 
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The ]>e/«iidaiit, 
an Attorney, 
mored to be 

Garden verfus Sheers, an Attorney. ^^ewtion"' 

Cooke » hun% taken as 

AMOTION todlfchargc the Defendant upon ^^^^^ 
an AfBdavit» that he (as an Attorney) was Court, but 
going to Weftminfter to attend Jujiifying Baif, and denied. 
had given Notice to the PlaintifPs Attorney and ^'^^^^''" 
Filazer to attend ; but this did not appear plainly ; p. 64. ' 
and therefore, tho* the Court will prote6l any Per^n ^^ggp^ ▼. C&ir/- 
Endo &f Rediundo, yet they will not regard every ^E^^v/c^^, 
Pretence* p. 104. ' 

NewHUM 6p 
Harrifm, p. 

Ellifon verfus Kirby. "4®* 

Foley. 

AMOTION and Rule made to tax the Plain- gju ^^ ^^^^ 
tifiPs Bill of Cojlsy which was taxed Ex parte not liable to be 
after feveral Attendances ; but at lajl it appearing fa«<i for* of 
to the Court that the Plaintiff had not jigned his ^J ^^ ^ 
Bill, the Court declared that a Bill not jigned was Godfrey^ mte^ 
not to be taxed by Virtue of the late AS of 2 Geo. P- *7- 
11. cap. 23, for the Regulation of Attomies and 
Solicitors, and difcharged the Rule and the Pro* 
ceedings which had been had thereon. 



[61] Hayes verfus Longbotham. 

AMOTION that the Plaintiff Jhould reverfe an Oudawiybthe 

Outlawry at his own Expence, for that the [*°J* County 

Defendant being vijible, and daily to be arrejled or ^^ ^^^h v. 

ferved with Procefs, (of which Affidavits were made), Giiirt^ fofi^ ' 

and living in London was outlawed there; the Motion P- 78. 
was after great Debate denied : But the Court faid, 
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if the Defendant had been oatlawed in another 
Coanty they would have ordered the Plaintiff to re- 
verje die Outlawry and pay Cojb : Sid ^tutre; for 
the Writ of Procbunation, which by the Stat, ^i £L 
e. 3, s. \f mujl be awarded to the Sheriff of the 
County where the Defendant dwelt at the Time of 
the Exigent, was intended to remedy any Surprize 
of this Sort upon the Defendant. Mr. Serjeant 
Corbet cited Jeveral Cajes in the King^s Bench ^ where 
Perjbns being outlawed, tho* in the Jame County, 
yet it appearing that they were vijible, and eajy to 
be arrejied or jerved with Procejs, the Plaintiffs were 
ordered to pay Co)h and reverje the Outlawry at 
their own Expence. 



No exceftioH to 
Bail wbieb a 
Sheriff boiUJten, 



BofTet. 



Hamly verfus Dowharty. 



XT vrz& dedared by the Court to have been the 



conjlant Prafiice, that no Exception could be 
taken to the Bail whidi had been taken by the Sheriff, 
but the Plaintiff may proceed againjl the Sheriff to 
make him return his Writ and bring in the Body, 
and the Court wQl then compel the Sheriff to put in 
ood Bail, as they did Mr. Benfon in the Cafe of 
'^ampfm verfus Sower, Eaft. 2 Geo. 11. Foley. 



fro{ 



Prance altered, Note ; The Praftice is now altered by a general Rule made 

MicA. 6 Geo. II. Reg. 2, and Exception may now be taken 
againft fuch Bail. f^id. Claxton v. nydey Barnes^ 90. 
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Atkins, Adminiftrator of Baflet, v. Spence. 
Intr. T'rin. 3 Q? 4 Geo. 11. 1730. Rot. 
1 4? I . \Prac. Reg. ii^f S. C.] 

Foley. 

TROVER brought by an Adminijlrator where cofb on a Non- 

the Trover was in the Intejlate's Time, and the Aiit againft an 

Converfion in the AdminiJlrator*8 ; and the Plaintiflf ^^'j^^'; 

being nonjuited at the AJjizes, the Quejlion was, likkoU^ JSie^, 

Whether die Plaintiflf jhould pay Cojls on a Non- i^andcaf** 

[62] fuit? Cur* inclined to think that if the Afiion might j^;^^^^ 

have been brought by the Adminijlrator in his own f^wfeld^ Latch, 

Right, he jhould pay Cojls, but not otherwije : Sed 220. 
advi/ari; and the Po/lea was ordered to jlay. After- 
wards in the fame Term the Court ordered the Plain- 
tiff jhould pay Cojls, for that the Afiion might have 
been brought in his own Right, 



Afcough & al' V. Lady Chaplin. Trin. 
4 Geo. 11. 1730, [2 Peere Wms. 591, 
2 Eq. ca. Ab. 780. Mofeley^ 391, S. C.] 

BorreU 

A WRIT di Ventri ifijpiciindo returnable Tns Brew de t^entre 

AUch. on the Behalf of Edward Afcough^ Efq. ; infficUndo. 

and Elizabeth his Wife, Jnne Chaplin, Spinjler, ^tf^J* 

Charles Fitzwilliams and Frances his Wife, Coheirs Eap,\^ El, 

of Sir John Chaplin^ Bart, their Brother, againjl rot, 1250. 

Dame Elizabeth Chaplin, Widow of the jaid Sir ^^\ll\ 

John ; the Writ was returned that the Lady was fo, 69' ' * 

with Child, and a Motion made for the jafe Cujlody ^- 7^. 685, 

of her until her Delivery; it was juggejled that the '^' *• 
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Lady's Mother was likewije with Child, and. there- 
fore neither jhe nor any other Woman with Child 
were proper Perjbns to be with her; the Court 
agreed that Juch a Clanje Jhonld be injerted in the 
Writ, and Ladies were named on the Part of the 
Projecntors or HeirejQfes, to attend the Lady during 
her Pregnancy and till her Delivery, but they mu^ 
not name any Spinjler ; and the Mother was allowed 
to vijit only. 



Higgins V. Stuart. Hil. 4 Geo. 11. 173 1« 
^^ . L^'"^^- ^^S' ^7Sf 396, 442, S. C] 

MODCfi or -^ - 

Trialorlnquiry, Foley. 

where the At- J" T was held by the Court, that Notice of Trial or 
S^SL" '^ 1 Inquiry mujl be delivered to the Defenaant, where 
Fid. j9j ▼. the Attorney is not known or not to be met with* 



P- 55- 



Modon for a 
new Trial 
where the 
Plaintiffi were 
nonfoited. 
Fid. miRam 

p. lOI. 

Jvmt ▼. HtT" 
«^, p. iia 

p. 114. 



The Principal, Fellows and Scholars of [63] 
yefus College in Oxford^ v. Vaughah. 
Eqfi. 4 Geo. II. 1731. 

Cooie, 

IN ^are Impedit^ the Plaintiffs were nonfuited at 
the A0izes for Surry ^ and now on their moving 
for a new Trial, the Defendant oppojed the Motion, 
injijling that the Plaintiflfs being out of Court by the 
Nonjuit, the Court could not admit the Plaintiffs to 
move ; but it was anjwered that the Quejlion here 
wasy If the Nonjuit was regularly obtained, and 
whether or no the Plaintiffs opened the Cauje, and 
if that Objefiion Jhould prevail, it would be ixceptio 
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ejufditn ret cujus petttur dijfolutio; the Court ordered 
Proceedings tobe jlaid till Mr. JaJUce Probyn's Opi- 
nion jhould be ajked ; afterwards on his Certificate 
the Rule was dijcharged. 

Parfons & al' verjiis Smith. Eq^. 4 Geo. 
II. 1 73 1. ^Prac. Reg. 131. S. C] 

Bomt. 

AMOTION to jlay Proceedings, becauje the Proceedings 

Notice of the Declaration was not juffldent, it J^JJ^ ^^ 

not appearing in what kind of Afiion the Declaration ^^g faffident 

was, whether Debt or Cafe ; the Court debated this of theD^dan- 

Matter, and were of Opinion that if the Notice im- ^^^ "* ** 

ported the Nature of the Afiion, it was not necejQfary (^) see the 

to Jet forth the Subjlance of the Declaration at large Form of the 

therein ; but the {a) Notice in this Cafe was only for ^^"^^p^ 

10/. in which you an indebted for Work done^ and on i^f', ' 

a Quantum meruit; and therefore it not appearing Fid. Seller & 

what the Nature of the ASion was,fince it might be ^«^*y»M 

an Afiion of Debt or Cafe, the Court ordered the ^a^kr fif 

Proceedings jhould jlay. Skanum^ 

Note $ There was the liJce Refolution in a Caufe, Prior v. 
Honu^ this Term : and in another Caufe, Higkmore v. ^T^fimy 
HU. Geo. II. 

Biddlefton verfus Atcherlcy. Eaji. 4 
Geo. II. 1 73 1. [Prac. Reg. 286. 
S.C] 

Cooke. 

IN this Caufe a Motion was made to fet ajide the _, .^ . 

Judgment, which had been jigned after a Plea in Abatement 

Abatement was delivered ; it appeared that the De- within four 
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Days after datation was delivered the Eighth of FAruarj^ and \f^ 

]^^^j^ the Plea in Abatement not delivered till the Poor- *■ "" 

in ^Office, ttoisik cX February ; and it was injijled on the Part 

VuL Holdfaft w. of the PlalntlfTs, that this Plea in Abatement was 



P-43' 



An Attorney in 
Execution du- 
duugedy Iwing 
attending on 
Motion. 
FUL Garden ▼. 
Sbursy antef p. 
60y snd eaptt 
thirt cited. 



Where a BiU 
need not be filed 
againft an 
Attorney. 
rtd. May V. 
Conftatltf ante, 

P-43. 



pleaded after the Time limited by the Rules of the 
Coart, and was therefore Irr^nlar, for that it ooght 
to have been pleaded within toor Days after the De- 
claration delivered or left in the OiHceyandcoaldnot 
afterwards be pleaded ; of which Opinion was the 
Coart ; and therefore the Motion was denied, and 
the Rejblation in the Anonymous Caje, antej p. 23, 
was ejlablijhed, where it is held that fiich Plea is 
void if not delivered within four Days after Declara- 
tion delivered, or Notice of Declaration Jerved, even 
ih& no Rule to plead were given. 

Griffith ver/us Brown. Ea/i. 4 Geo. 

II. 1731. 

AMOTION on the Petition of Mr. Harrijm an 
Attorney, to be dijcharged, he being taken in 
Execution at the Suit of Mr. Hoyle; it appeared he 
was taken at the Exchequer CoiFee-houJe near fFefi' 
minJier-Hall^ while he was attending on a Motion 
in this Court ; and for that Reajbn the Court dif- 
charged him. 

Taylor verfus Fuller. Trin. 5 Geo. II. 
173 1. \Prac. Reg. 34. S. C] 

AN Attorney Jued either as Executor or Ad- 
minijUator, or as Bail, has no Privilege, 
but may be Jued as a common Perjba And in the 
fame Term one Faughan^ an Attorney of this Court 
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and of thie King^s Binch^ offered to be Bail but was 
refujed, there being a Role againjl it made in 
Michaelmas Term 1654. An Attorney of another 
Court may be Bail, but then he lofes his Privilege, 
and jb an Attorney of this Court, where the Plaintiff 
conjents, may aljb become Bail, but thereby he lojes 
his Privilege. 



[65] Martin v. Sharopin. Trin. 5 G. 11. 

Borret. 

THE Defendant was arrejled and held to Special An AmbafTa- 

Bail, and moved to be difcharged, having a **®'[]f ^^^?*^*** 

Certificate from the Count de Broglioy the French rejeftcd.' 

AmbajQfador, of his being Majler of the Horje ; it Vtd, De Cerijay 

appeared the Defendant was a Trader, and fuch a ^' O'Brien, foft^ 

one as a Commijjion of Bankruptcy might have iJOfued %at^^ jinn, c, 

againjl; the Court dijcharged the Rule to Jhew 12. 
Cauje. 

Gcalc V. Chapman. Intratur Hil. 3 
Geo.W. Rot. 147 1. \^Prac. Reg. 265. 
S. C] 

Foley, 

UPON the late AS for jetting one Debt againjl On a Vcrdia 

another, a Motion that no Cojls jhould be dJ^^^^'^^^^ 

allowed for that there was no VerdiS for the De- the Aft for ^ 

fendant, only an Indorjement that 13/. was due to fettingone 

the Plaintiff for Rent, but that on Ballancing the ^^^^'^^j^^^Jjf 

Accounts, there appeared due to the Defendant 13X. fhaU have 

the Court declared that the Indorjement on the Re- Cofts. 
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yu, Stat, 1 G. ^^^ ^jjg according to the Intent of the AS, and was 
G*0,lhc. 24. 3 8P<^ Verdifi to intitle the Defendant to have his 

Cojls as in other Cajes, and aljb his Cojls for main- 
taining and Jupporting his Verdifi, 



Holiday v. Scot. MicA. 5 Geo. II. 1731. 

Bornt. 
A Plea to be \ ^ Attorney undertook to enter an Appearance 

called for ' 
Writing, 



Al J ™ rr 
for the Defendant and plead ; the Court faid 



where am At- ^^^Y would compel him to enter the Appearance, but 
toraey under- doubted whether the Plaintiff could jign Judgment 
fo^ Drf *d^ without demanding a Plea in Writing ; it was after- 
wards agreed that a Plea ought to be demanded in 
Writing. 

Baker verfus Miles. [66] 

Borret. 
Verdia fct A MOTION to Jet afide a Verdifl, and for a new 

TM^^ /v. Trial, upon an Affidavit of eleven of the Jury; 
on Affidavit of whereiu it was jwom that they had agreed on a 
the Jurymen. VerdiS for the Plaintiff and 5J. Damages, but by 

Mijlake the Foreman gave a Verdifi for the De- 
fendant : Per Cur\ sl new Trial upon Payment of 
Cojls. 

Edwards, ex dimilT* Edwards, v. The 

Earl of Warwick. 

Cooke. 
Motion for a XN Ejefiment, a Motion for a Trial at Bar the 
iTmeTe^m'*'^ 1 ]»«€ Term, it being Juggcjled that the Defendant 
that the Motion would be intitled to Privilege the next Term; it was 
was made. objefied that it is not ujual to be granted the fame 
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Term in which the Motion is made ; bat the Court 
doubted, and ordered Precedents to be jearched for ; 
the Earl afterwards appeared in Court, and agreed 
by Writing under his Hand to waive his Privilege, 
and thereupon a Rule was granted for a Trial at 
Bar the next Term. 



Buxom, ex dimifl*. Pellow, verfus Pellow. ^ Term's 
Mich. 5 Geo. II. 1731. [Prac. Reg. f^^^^^^^ 

269. 39 I • S. C«] joined above a 

IN this Caujc the Quejlion was, what Notice of ^^* """'' 
Trial mujl be given on an IjQfue of above a Year's PaulY.Gleedbill^ 
Jlanding ? It was fettled that a Term's Notice muJl ^A Gc^'^i^y^A 
be given, and the Notice muJl be delivered before the 1654,^^. 2u ' 
E^in-DsLy^ otherwise not good. Baft. 13 ^<«. 

II. reg, 2. 



Whitchurch v. Worthington, an 

Attorney. 

Foley. 

THE Court held that, upon a Bill filed againjl Subfcribing 
an Attorney, the Subfcribing the Bill was only ^^^^^, 
r67l ^^ Undertaking to appear, and the Defendant ought out entering 
■- ^"' likewije to enter his Appearance in the Prothonotary's Appearance in 
Remembrance, which, upon Application, the Court ^^^' 
will oblige him to do. 
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Hone "cerfus Chapman. ACch. 5 Geo. 
IL 1731 . [Prac. Reg. 287. S. C] 

B0rrrt. 
TZt^ \ MOTION to jet afide a J-dg-ot JV"d tk 
ajJ^ta -^^ Monnngiiczt after the Dajgivaibjrajiidgr^s 
pxai, iwd i lcf Order fix Time to plead ; the Covrt wot oTOpauoo, 
^tin^^' that the Day ghrcn by the Judge mo^ be fattended a 
opaiflc of the vhole Day, and that this was eataigmg the Rule to 
omctAeAf- plead one whole Day, and thaefbie the PhmttiS' 
SS;:^^. co^not/.goh»J«lgmerttffltheopeniBg^ 
yu/Bmkms^ Office in the afternooo of the Dcxt Day after the Day 
T. ^rmibtm^ given by the Jodge was expired. 



fiff^ was given till the firft Day of next Temiy bj a Judge's Older \ 



and the Court were of tlie lame Opinion as above ; and diat 
no new Role to plead was in tliat Caie neceiiiy to be ^vcn. 

Dale verfus Careleis & al\ 

So6e€U> he A MOTION to inbi^;e a Role, hot the Party 
S^'StoK^ ^^ "^ coming on the Day upon which the Rule 
Rule after the was made to Jhew Canje, and having given no Notice 
Day to ihew of the Motion, the Coort refbjed to enhrge the Role 
Caau, ^m ^^ j^ of (ii^ Motion had been given ; declaring 

that Notice ooght always in /och Cajc to be given. 

Robinfon verfus Simmonds. Mich. 5 
Geo. IL 1731. [Prac. Reg. 302. 5, C] 

Cooke. 
Flea withdrawn T T PC N a Motion for Leave to withdraw a Special 

tlltlwS*!^ ^ ^'^** *°^ ^ P*^^ *^ General IJfac; the 

Conrt declared it might be done the jame Term with- 
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out Leave of the Court, on Payment of Cojls, unlejs 
the Plaintiff have replied, and then it mujl be with 
Leave, and the Defendant muJl pay Cojl, 



[68] Molden v. Wrangham, ex dimiiT. Cam- 
den. Hit. 5 Geo. IL 1732. [Prac. • 
Reg. 168. S. C] 

Foley. 

UPON a Motion on the AS 4 Geo. IL c. 28, for Motion for 
Judgment in EJe3ment ; the Court Jaid it was Mgmcnt in 
not fufficient for the LeJJbr of the Plaintiff to Jay Se Aaf*" 
generally in his Affidavit, that he has a Right to re- G. II. e. 28. 
enter, but he muJl Jhew how he has Juch Right; but 
there is no Occa^on to produce the Leaje in Court 
upon the Motion, an Affidavit of the Fafis being 
Juffident; {a) a proper Affidavit of the PaSs re- 
quired by the A9 to be proved being now produced, 
the Court made the ujual Rule for Judgment. 

(a) The Affidavit recjuired in this Cafe is in Subftance as fol- 
lows, that the Declaration was fixed upon fuch a Place, being 
the moft notorious Fart of the Premifles in Queftion (there 
being no Perfon in PofTeffion on whom the Declaration could 
be legally ferved) \ that half a Yearns Rent was then due from 
the. late Tenant } that no fufficient Dillreis was to be found 
upon the PremiiTes to anfwer the Arrears then due ; that the 
late Tenant held fuch Premifles bv Virtue of a Leafe from the 
Leflbr of the Plaintiff, and that therein is contained a Claufe 
of Re-entry for Non-payment of that Rent. 
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Borret. 



Seller ver/us Faceby. 



A Dedaradon /^N a MotioQ to jlay Proceedings, it was in- 
T^dde^^ Vy jy*«d **^ *« Declaration being delivered 
^, on the the 22nd of OHober coald not be regular, it being 
R^im Day^or before the flrjl Day of the Term ; but the Court 
?^*!» "**«?** ^^^^ *t w** reffular, becauje a Declaration may be 
fpedfy Se delivered on Ae EJfoin or Return day, or any Day 
Nature of Ac- after, de bene ejffi^ tho* a Rule can't be given till the 
^jtndirfM firjl Day of the Term ; another Objefiion was, that 
wlMergmf* the Notice of the Declaration was not good, not 
ante^ p. 16*. fettiug forth the Nature of the ASion, whether Debt 
t^li^ltl ^^ ^*i^ » "^^ Notice was, That a Declaration upon 
eitel^ ^ a ^ote under Handy and for Goods fold^ was filed in 

Reg. Cut' MUb. the Office ; whereas it was injljled that an Aclion of 
m^'I'g^ % ^^^ ^^^ ^ brought for the fame, and therefore 

that the Nature of the Afiion was not juffldently 
jpecified ; of which Opinion was the Court, and held 
the Proceedings irregular. 



Southmead & al* v. Northmore. [69] 

Motion that A MOTION to review Cojls, upon which a 

Cofts might be J\ QuejUon aroje. Whether as this Cafe Jlood, 

t!^«^ Attorn ^^^% ^y *^ Agreement in Writing to pay Debt and 

STciient ™*^ Cojls, the Cojb jhould be taxed as between Attorney 

denied. and Client ? To which at firjl the Court were in- 

^''•^*^^''^' dined, but afterwards altered their Opinion, and 

^,^AP. dijcharged the Rule. 
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Kiping verfus Janfon. 

Cooke, 

AMOTION to jet ajide a Judgment on a judgment 
Warrant of Attorney, dated the 19/A of Oc- fign^d wiAout 
tober 1730, impowering the Confejjion of a Judgment ^^win^Tis 
as of the next Hillary Term or any Jubjequent above a Yearns 
Term, and the Judgment not jigned till the 7/A of ftanding, not 
December 1731, and then without a Rule of Court *°^' 
for that Purpoje ; it was injijled that the Judgment 
jhould have been entered within the Year from the 
Date of the Warrant, and that the Plaintiff has not 
four Terms indujive of the Term mentioned in the 
Warrant (which in many Cafes will give him a 
longer Time) to enter it; to which Opinion the 
Court inclined, and therefore made a Rule to jhew 
Cauje. 

Afterwards the Court recommended it to the 
Parties, to refer it to the Prothonotary to examine 
how much was due to the Plaintiff, and upon Pay- 
ment of Jo much as was really due, that the 
Judgment jhould be jet ajide ; and a Rule was made 
by Conjent for that Purpoje. 

Smith verfus Jenks. HiL 5 Geo. II. 
1732. [Prac. Reg. 127. S. C] 

Cooke. Motion to fet 

AMOTION to fet afide a Judgment and a Writ *^'f jJ^^f""^"^ 
of Inquiry; the Cafe was, The Defendant dCTiedb^bJtoo 
was ferved with Procefs, returnable the fecond Re- late. 
turn of Michaelmas Term ; the Declaration had ^'^^^'^^ \ 
been left in the Office before the Efoin -Dzy of this ^rs2^Grmes%, 
Term, and Notice thereof delivered the 26th of Cltverf p. 145. 
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yanuary^ which was dated the 7.^h of that month, 
J adgment jigned this Term, and Notice of executing 
the Inquiry given, and the Defendant never applied 
till the Day before the Inquiry was to be executed ; 
wherefore the Court denied the Motion, and Jaid [70] 
the Defendant Jhould have come jboner. 

Note ; In Chapfii verfus Thomas^ and Wrath verfus Rofe^ 
the fame Term, the like Motions were denied for the fame 
Reafon. 



Durrant, vid', v. Kerr & al'; Eadem 

V. Lover & aP. 

Cooke, 

On Award to AN Award to pay Cojls ; Mr. Jujlice Price 

Smmo^o^* J\ ordered that Cojlsjhould be taxed as between 

to be taxed. Attorney and Client, and they were taxed accord- 

Fid, Soutbmead ingly ; Dut ou the Motion to discharge a Rule which 

^/f^^^'* had been granted lajl Term for an Attachment, for 

not paying the Cojl jb taxed, the Court held'the 

jaid Taxation irregular, and that the Defendant 

Jhould not in any Cafe be charged but with CoJls 

as between Party and Party, without a Special 

Order or Agreement for that Purpoje ; and they 

discharged the Jaid Rule for an Attachment, and 

ordered that Cojh Jhould only be taxed as between 

Plaintiff and Defendant. 

N.B. The fame point was determined in Barker v. Tibfin, 
t W, Black. 953. 
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Davis V. Edwards, Bart, ex dimifT. 
Major*, &c. Salop. 

Cooke. 

AMOTION to fajpefi Court-Rolls, and infpcaionof 

produce them at the AJfizes; the Court J°^'J^^°^ 

denied the Motion, and Jaid where there is a Difpute y^^ J^^ g„te 

between two Lords of Manors, the Court will ^.e^mtdeafu 

not oblige either to expoje his Title, Books, or '^'«'«^ 
Rolls. 

Thompfon verfus Merredeth. 

Foley. 

AMOTION by Defendant for Cojls, according Cofb refbfed, 
to the Stat. 3 Jac. I. c. 15, the Defendant ^*j^^^^^^^^^ 
being an Inhabitant in London^ and the Afiion i^ London uid 
under 40/. but in this Caje a Judgment had been the Adion 
figned and jet ajide, upon Terms of going to Trial, ^^^ +°'- 
by which the Defendant had agreed to try it in this 
Court, and waived the Benefit of Cojls by Virtue 
of the Stat. 3 Jac. /. c, 15, and therefore the 
Motion was denied. 



A 



[71] Reed v. Brown. Eaji. 5 G. II, 1732. 

[Prac. Reg. 280. S. C] 

MOTION to jet ajide a Judgment which had Judgment fet 

been jigned for want of a Rejoinder, becaufe ^^ ^^* 

the Defendant's Attorney was not called upon for a former Agent 

Rejoinder ; it appeared that a Demand was made only was caUed 

upon a former Agent for the Defendant's Attorney, ??*" '^f * ^^ 

but none had been made on the Agent then con- wHtkg? 
cerned in the Cauje ; the Court held, that calling 
upon a former Agent was not juifldent, for there 
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mujl be a Demand made apon the Agent concerned 
in the Caufe. 



PUintiiFtofue 
out a new Writ 
ofEnxir athit 
own Cofts, and 
pay Cofts of 
Modon, he not 
figning hit 
Judgment in 
Time. 



Judgment in 
ije^ment held 
good, altho* a 
Plea was left 
in the Office, 
becaufe the 
Rule was not 
marked vrith 
the Filazer*s 
Stamp, fignify- 
ing that the 
Appearance was 
entered. 



Dufiield verfus Warden. 

Cooii. 
A MOTION to oblige the PlaintiiT to foe out a 
/\^ new Writ of Error at his own Ezpence, the 
Plaintiff having delayed jigning his Judgment till 
the Return of the Writ of Error was expired, tho' 
called upon for that Purpoje ; the Court ordered a 
new Writ of Error to be Jued out, at the PlaintifPs 
Expence, and that he Jhould pay the Defendant his 
Co^s. 

But fee ante Han&Mg verius Avefy, omU^ p, 50, and cafes 
there cited, where it was held that the Plaintiff may fign his 
Judgment when he pleafes, and if he thinks fit to defer 
Signing it till after the Return of the Writ of Error, he has a 
Right fo to doy and might then take out Execution ; and 
S^tutre^ for it does not appear in this Cafe, that the Plaintiff 
hath in any Manner mifbehayed himfelf. 

Webb V. AkerSy ex dimifT Burdus. 

Wamtr. 

AMOTION to jet ajide a Judgment in EjeS- 
ment, upon Affidavit that a Plea was left in 
the Office ; it appeared there was a Plea, but the 
Fila%ir*s Mark jignifying that the Appearance was 
entered, was not ^ampt on the Rule ; it was held 
that if a Plea in EJeSment is left in the Office, yet 
if the Rule by Conjent is not annexed to it with the 
Fikzer^s Stamp, the Plaintiff may jign his Judg- 
ment. 

Note ; In Truetrum verfus Badrigkt^ ex tUmJf, Rivis, AGcA, r72l 
1733, TAomJbtt, the like Determination was made by the Court ^ 
on the iame Point f^id. fTM v. London^ poft^ jft. 73. 
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Hammond verfus Horner, Eaji 5 Geo. 
n. 1732. \Prac. Reg. 300, S. C] 

Cooki. 

AMOTION to jet ajide a Judgment, for that Judgment fet 

the Defendant'8 Attorney demanded Oyer ^^,J„f.;^j« 

of the Bail-Bond, and the Plaintiff jigned Judg- Time after 

ment the Jamc Day ; the PlaintifPs Counfel injijled Oy« ^7^' 

that there was a Rule given, a Plea demanded in ^^^''^J^T 

Writing, and Oyer not demanded till the Rule r«rw,/o/,p. 

was out, and Judgment jigned eight Hours after 73»««^^'''^ 

Oyer given. ,. ,, , whe^'i.Vdd 

The Court jet ajide the Judgment, and held that that Oyer muA 

the Defendant ought to have a reafonable Time, be demwid^ 

after Oyer, to plead, but did not fettle the Time. P*^'* ** ^^* 



Whitehead verfus Goodyer, Efq. ; EaJi. 
5 Geo. II. 1732. \Prac. Reg. 387. 
S.C.] 

Borret. 

UPON a Motion to jet ajide a Verdift, for want Verdia fet 

of fourteen Days Notice of Trial, it was al- -^^^e for want 

ledged for the Plaintiff, that the Defendant came to Notke, ^* 

London and jlaid for jbme Time, and therefore that Defendant was 

London ought to be taken as his Place of Abode, he '^ ^^^' ^icb 

then rejiding there, and confequently that the Notice i^*4,/«. zi, ' 

which had been given was good ; but the Court Vtd. Fouiter v. 

were of another Opinion, and jet afide the Verdifl ; ^*'"""'» *"''» P* 

for they jaid the General Rule of Notice jhall not ^^* 
be altered upon a Defendant's coming to London for 
a few Days. 
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Motion to (et 
afide Judgment, 
for not paying 
for the Books 
tendered after 
a CoHciUttm 
made. 

Vid, Lawfimy, 
HamhlaoMf ante^ 
p. 35, andcaja 
there died. 



Wilfon & ar v. Spencer. lidem verfus 

Smith. 

Cooke. . 

AMOTION to fet ajide Judgments jigned in 
theje Caujes for want of paying for the De- 
murrer-Books ; the Defendants injijted that the 
Plaintiff had made it a Concilium before the Books 
were tendered ; the Court jaid that was no Exeuje 
to the Defendants for not paying for th^ Books, the [y^] 
Plaintiff might make the Demurrer a Concilium 
again, the other being a Mijlake^ and held the 
Judgments to be regular. 



When Oyer is 
to be demanded, 
and in what 
Time after the 
Defendant is to 
plead. 

Vid, Hammond 
V. Homer f ante 
p. 72, Hxedbam 
V. Jackfon, po/i^ 
p. 81, Blaxland 
V. BurgefSf p. 
95, Simf/on v. 
Duffieldy p. 143. 



Pleas in Ejea- 
ment vrith- 
drawn. 
yid. fFebb V. 
Akers^ ante^ p. 
71, Rigkt V. 



LittlehaFes verfus Smith. Eaji. 5 Geo. II. 
1732. \Prac. Reg. zgg. S. C] 

Warner, 

AMOTION to fet aJide a Judgment, becaujc 
jigned too foon after Oyer demanded; the 
Court faid that the Defendant is to demand Oyer 
before the Rule to plead is out, and that he hath 
one Day after to plead. 



Webb V. London^& al*, ex dimiff. Burdus 
& ar. i:rin.\ & 6 G. II. 1732. 

TTfomfon, 

IN Ejefimenti a Motion for Leave to withdraw 
feveral Pleas pleaded without the Defendant's 
Confent ; it appeared that the Landlord (who had 
eaujed the Pleas to be pleaded) had not any 
Authority or Con/ent from the Tenant for fo doing, 
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and that his Title was acquired only by a late ^rmg, poft^ p. 
Judgment in Ejefiment, and there did not appear 99« 
any CoUujion between the LfejQfor or the Plaintiff and ^t?iiC^. il. 
the Tenants ; the Court jaid if the Tenants would f. i9> i. 13. 
not con/ent, and give the Landlord an Authority to 
appear and plead thoje Pleas, he had not, by making 
himjelf Defendant, any Power or Authority Jo to 
do, and therefore they ordered the Pleas to be with- 
drawn ; but in the Cafe of an old Landlord (who 
had been long in PoJOfeJOion) and his Tenants, it was 
jaid the Court would probably have interpo/ed in 
his Favour. 



[74] Whitehead verfus Price. Trin. 5 Geo. 
II. 1732. \Prac. Reg. 245. S. C] 

Cooki. 

A RULE to jhew Cauje why Proceedings Motion to ftay 

Jhould not Jlay in this Court, the Cauje of ^^^^^^^ ^ 

A^on being under 40X. but the Court difcharged Aaion was 

the Rule, becauje the Plaintiff may amend his under 401. 

Declaration on Application to the Court, and fet all '^^f^^-wi 

Right. ^ y.HUcum^pofl, 



p. 79. 



Huer V. Whitehead. Mich. 6 Geo. II. 

1732. iPrac. Reg. 378. S. C] J^^/tdle 

Cooh. Plaintiff's Re- 

UPON a Motion by the Plaintiff to quajh a ^''^^^. 

Scire facias^ becauje it was fued out in a ourcoftsT 

wrong County ; the Defendant injijled upon Cojls Vtd, PmI v. 

becau/e he had entered an Appearance; but die ^^^^fi^^P^^ 

Court /aid that unlefs the Defendant has pleaded, ^ 9^. in! e. 

no Cojls are to be allowed. ii» f. 6. 
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Cotton & al' verfus Bailie & aF. Mich. 
6 Geo. 11. 1732. \Barnes^ 215. 5. C] 

BomU 

Leave to pafs A MOTION for Leave to pajs a Fine thro* the 

fo^ff y^. ^^ /^^^^^ Offices. It was taken in the Year 

ytd,Harwes\. 1 727, and one of the Cognizors was dead; the 

iHeUetkwmte^ Court ordered that the Fine jhould pa/s as of that 

^^rt^dy. Year, but Notice was firjl to be given to the /ur- 

Barrh, ^. 'i%6. viving Cognizor. 

Fagget verfus Van Thiennen. MicA. 6 
(^0. II. 1732. [Prac. Reg. 15. Barnes, 
59- S. C] 

Cooki. 

To amend the "m yT OVED to amend the Entry of Bail in the 
•mAeFu!^'. iVl Fil^^s Book, by making it agreeable to 
Book. the Injlrufiions, vi%. it was Infulf in the Tnjlrufiions 

and AJff in the Filazir*s Book^ and ordered to be 

amended Nifi. 

Faggot ver/iis Van Thiennen. [75] 

The fame Term. 

Cooie. 
To amend the TT was moved to amend the Recognizance which 

S^Slf**^* A ^'^^ ^^^^ between the jame Parties in Cafe, and 
to make it in AJfault agreeable to the Writ ; the 
Court ordered the Recognizance to be amended 
accordingly. 

Note ; ht Gichwgham & ux^ verius WUboum^ Mich, 4 Geo. II. 
Thomffon, the like Amendment was cited to have been made. 
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Hickeringill v. Knight, in Debt; And 
Hickeringill v. Knight, in Cafe. Mich. 
6 Geo. II. 1732. \Prac. Reg. 138. 
S.C] 

Thmpfon* 

IV yi OTIONS having been made to fet ajide the Non-pros fnf- 
IVX Non-Projes in thefe Afiions, and Rules iVj/f ^ufetSr"* 
granted on jhewing Cau/e, it appeared that one of Defendant^id 
the Non-projjes was irregular, for the Writ being a not apply till 
Claufum /regit, the Plaintiff had delivered the De- ^^^^^ 
fendanfs Attorney a Declaration in Covenant, Jo that brought upon 
the Defendant ought not to have jigned a Non-pros ; fuch Non-pros. 
for a Plaintiff on a Claufum f regit may declare ip 
any Afiion. 

The other Non-pros was regular ; but it appearing 
that ^Sions had been brought on dieje Non-projQfes, 
and Judgments obtained thereon, the Court di/- 
charged die Rules to jhew Caufe, for that the De- 
fendant Jhould have complained of the Irregularity 
fooner. 

Kirwood verjiis Backhoufe. Mich. 6 Geo. 
IL 1732. \Prac. Reg. 165. Barnes, 
171, S. C] 

Cooke. 

AMOTION for Judgment in EjeSment ; it Motion for 
was /worn by the Perjbn that made the AfK- fcf|^*^Vde. 
davit, that he went to the Meftiage in Quejlion, nfed, Deciara- 
and the Tenant's Wife refujing to open the Door, tion being 
but fpcaking thro* the Wicket, he did Jhew her a ^ J^*;^ 
Copy of the Declaration, and acquainted her with the tendered. 



I 



SedFuL Roe 
y. Doe^ poft^ p. 
115. 
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Contents, and read the EngUJh Subjcription to her, 
but as jbon as he had jb done, /he jhut the Wicket 
and refujed to take the Declaration, and not being 
able to deliver the fame, he affixed the /ame on the 
Door of the jaid MejQfaage, which the Tenant in [76}' 
PoJOfeJO^on did on the fame Day acknowledge to have 
received. The Court were divided in Opinion, to 
wiU the Chief Jujlice and Mr. Jujlice Denton^ that 
it was not a good jervice, and Mr. Jujlice Price and 
Mr. Jujlice Forte/cue held the contrary, /o no Rule 
was made. 

ft 

Note $ It did not appear by the Affidavit that the Copy 
was tendered to the Wite, which the Court feemed to think 
would have been very material. 



Modon for 

Judgment in 

ijedment, the 

Pofleffion 

vacant. 

Reg, cur. Trim, 

32, Car, 2. 



Negative verfus Pofitive. Mich. 6 Geo. 
II. 1732. l^Prac. Reg. 169. Barnes^ 
172. S. C] 

Borrett, Lond. jf. 

AMOTION the %yi of November for Judgment 
in Ejeftment where there was a vacant Pof- 
/eJIkm ; it was objefied that the Motion came too 
late, that it jhould have been moved within a Week 
after the Beginning of the Term, according to the 
Rule Trin. 32 Car. IL but upon reading thereof the 
Court were of Opinion, that vacant PoJJeJjIions were 
not within the Meaning of that Rule. 
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Hamfon verfus Chamberlin. Mich. 6 
Geo. II. 1732. [Barnes^ 3. S. C] 

Borret. 

AMOTION to amend the Record of an IJfue of iflue of mi 
Nul tiel Record by the Writ of Scire facias; 'l^^^\ 
all the Court, after mudi Debate, were of Opinion SdnfaciJ. 
that it might be amended by the Sci^/ac^^ and ordered ^^. Canwrigbt 

the Amendment accordimrly. ^- ^«'^^«'» M 

^ J p. 131. 

Harvies verfus Micklethwaite. Mich. 6 
Geo. II. 1732. [Barnes^ 214. S. C] 

Borret. 

AMOTION againjl pajpng of a Fine, the Fine ordered to 
CapUon being taken *the 2ijl Day of May; ?^y^^** 
and the Wife of the Cognizor died the Q.2d of May ^ Cognkor was 
upon much Debate and Examination into the Prac- <iead. 
tice, and it appearing the King's Sflver was paid, ^^fX^^. 
the Court ordered that the Fine do pajs. 74. andcaja 

there cited, 

[77] Warwick verfus Fig. Mich. 6 Geo. II. 
1732. [Prac. Reg. 189. Barnes^ 1 96 . 
S. C] 

AThompfon. 

MOTION to jet ajidc an Execution taken Execution 

out upon a Judgment Jigned in Trinity Vaca- S^^e^Jnlf" 

tion after the Expiration of die Writ of Error, which a writ of Error 

was returnable tres Trin\ The Court were of Opi- ijt afidc. 

nion that the Plaintiff could not regularly Jjgn his ^j;^^''^^' 

Judgment and take out Execution thereon, till Mi^ ante^ p. 51 ; 



awd cajet then 
cited, Cooke y. 
Harroeb^poflj p. 
88. 

{a) It feemt 
otheninie where 
the Writ of 
Error ii return" 
able the iirft 
Return of the 
1 em* 

Vid. Afres v. 
LentbaUf I 
A£m/. 112. 
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chaelmas Term following, becanfe every Jodgment 
is of the firjl Day of the Term ; jb the judgment 
having relation to the flrjl Day of the Term, mujl be 
conjlrued to be jigned pending the Writ of Error, 
which was returnable tres Trin. (a) and con/equently 
the Writ of Error attached upon the Judgment and 
was a Supirfedsasy and Execution afterwards was 
irregular ; which dierefore the Court fet ajide, and 
ordered fFreathock the PlaintiiPs Attorney to pay 
Cojls. 



Bail in an 
Aaion of Debt 
on the Judg- 
ment, becaufe 
the Plaintiff 
had no Bail in 
the firft A£lion. 
Defendant be- 
ing in Prifon. 
Vld, Jack/on v. 
Ducket^ ante^ 
p. 32, a^cafa 
there citei, ' 



Revel ver/iis Snowden. Mich. 6 Geo. II. 
1732. [Prac. Reg. 56. S. C] 

BorreU 

AMOTION for a Common Appearance, upon 
the Determination in the Cafe of yackfon and 
Duckety antiy p. 32, becaufe the De^ndant was 
held to Special BaQ upon the firjl Afiion; the Cafe 
was, The Defendant had been arrejled and held to 
Special Bail, and afterwards rendered in Dijcharge 
of his BaO, and the Plaintiff proceeded againjl the 
Defendant as a Prifoner, and recovered a Judgment; 
and this being an Afiion of Debt brought upon that 
Ju(i^;ment, and the former Bail being vacated by the 
Render, the Court held that the Plaintiff might well 
hold the Defendant to Bail in this Action, he not 
now having Bail in the firjl Afiion. 

But now by a General Rule, W. 8 Geo, II. reg, i. If a 
Prifoiter be Sfchargedfir ^want of FrofecuHon^ amd efiet^wards 
is arrefied by ASion of Debt on the Jui^ment obtamed m the 
Caufe^ a Common Appearance Jball be accepted. 
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Bowler verfus Owens. Mich. 6 Geo. II. f°^"*:Pf: 

r rx n j^ t fioner of C4«/- 

1732- iBarneSf 432. S. C.J >aj!&^ 

denied a Com- 

AMOTION by an Out-Pcnjioncr of Chel/ea ^°°^Pf"' 
College for a Common Appearance, foggejUnfi; ^kon^'a 
that he is a Soldier, and within the AS 5 Geo. if. Soldier, rui. 
cap. 2, for preventing Mutiny and Defertion; the ^"tl^^^a 
[78] Court denied the Motion, and held the Defendant no p[ g^' ^j^^ 
Soldier within the Meaning of that Statute. Gee. il. caff. 2, 

6 Geo, II. cap, 3, 
9 Geo, II. caf. 2. 



Norton wryi/j Gilbert. MicA. 6 Geo. 

IL 1732. 

Borret. 

AMOTION to reverje an Outlawry at the Motion that 
PlainUrs Cojls, for that the Defendant was the Plaintiff 

reverie an 

outlawed in a Foreign County ; on jhewing Cau/e it outlawry in 
appeared the Plaintiff had good Reafon to proceed another County 
to Outlawry, the Defendant being a Clergyman and ^^ °^.^ 
never appearing but on a Sunday^ and altho' he was fr,j, oyes y.* 
outlawed in a different County from that where he LonghotAam^ 
dwelt, yet the Outlawry was in the County where ^v» ^r^liL 

t Atrti « »« *'ti- t^t r^ "^ • . and cam there 

the Action was laid to arije. The Court gave their cited. 
Opinions feriatim^ and againjl the Opinion of the 
Chief Jujlice discharged the Rule to jhew Caufe, for 
that they held die Outlawry, tho' not in the County 
where the Defendant dwelt, yet where the Cauje of 
A3ion was laid to ari/e, to be regular, and that it 
was not necejfary to /hew an Attempt to arrejl the 
Defendant. 
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Hirft verfus Dixon. Mich. 6 Geo. 11. 
1732. [Prac. Reg. 36. S. C] 

Coftt ofdered Cooki, 

tn^^^M A MOTION for the Plaintiff to have the Cojls 

BUI, t fiith Jl\- of taxing his Bill, there being only a Ninth 

Part not being Part taken ofT upon the Taxation, and a Rule to 

^S^zG. 11. c. i***^ Cm^t was granted, which Rule was afterwards 

23, £ 23.' made ab/olute by the Court. 

Threlkeld verfus Goodfellow. Mich. 6 
Geo. II. 1732. [Prtf r. Reg. 1 . Barnes^ 
zz\. S. C] 

Thmfon. 
Special impar- A MOTION to have the Imparlance Roll 
h^'low^ ^ ^ljL brought into Court, and that a Special Im- 

parlance might be entered, in order that the De- 
fendant might plead in Abatement; the Qnejlion 
was whether a Plea in Abatement could be pleaded 
within the firjl four Days of the /ubjequent Term, 
without a Special Imparlance, or whether a Special 
Imparlance jhould be granted to that end; the 
Court declared it was the ejlablijhed Prafiice, where 
the Declaration is delivered jb late that the De- 
fendant is not obliged to plead in the fame Term, 
for him to apply to the Prothonotary for a Special [79] 
rid, Amn, Imparlance, widnin the flrjl four days in the fucceed- 
TJfi\tr^]M^ ing Term, or that he could not plead in Abatement, 
^«/' * « • .^hich he may do, having /uch Special Imparlance ; 

but to all Declarations, where the Defendant is to 
plead the fame Term, the Defendant may plead in 
Abatement within four Days after Declaration de- 
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livered, without any Imparlance ; bat in fuch Ca/e 
after the four Days no juch Plea jhall be accepted^ 
tho* no Rule to plead be given. 

Note; In Napfer againft BuUUy Barms 3 %^ Cooke^ there was 
the like Refolutjon by the Court upon the fame Point. 



Haydon, Executor, v. Norton. MicA. 

6 Geo. II. 1732. 

Bornt, • 

A BILL againjl a Member of Parliament, and An Ezeaitor 

r\^ a Demurrer thereto; the Plaintiff moved to «nft wCofb 

difcontinue ; and it was debated whether he (being tinuancc!^°%</. 

an Executor) jhould pay any Cojls on Juch Di/- LamU^fy. 

continuance. Refolved, that Cojb mujl be paid, it ^'^» ^% 

being the Default of the Executor himfelf. Ik^^ ''^" 



Oades verfus Forreft. Mich. 6 Geo. 11. 
1732. \Prac. Reg. 210. Barnes^ 196. 
S. C] 

Tbompfon. 

A SCIRE facias was fued out into Middlifox rurifadas 
againjl Ae Defendant as Bail, and a Ft" fa' ^'^^^^^^' 
ijfuedy direfied to the Sheriff of that County who Si Fwin of t' 
returned Nulla bona thereon, then a common Ft* /a* Teftaium, 
was executed in London without mentioning it to be 
a Tejiatum^ and now upon Motion to /et the fame 
ajide, the Court held it good, and /aid there was no 
Occajion to in/ert the Form of a Tejlatum in the * 
Writ, in order that the Writ itfelf might Jhew it 
was a Tejiatum; and they faid, if it had been 
necejfary, they would have given Leave to amend. 
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Mathews verftu Holcarn. Mich. 6 Geo. 
11. 1732. \Barnes^ 497. S. C] 

Thomhn. 
A Motion to A N Afilon of Debt for Rent quod reidat 2ix. 
^\^^cw°" -^J^ *"*^ concludes tfrf dampnum lOOs. On a 
die Debt ^g Motion to jlay Proceedings, the Coart not having 
under 4o«. Vtd. Jurljdifiion, it was held that the ad dampnum gave 
P>S*^/' the Court JurifdiSion, and that if it had been 
p. 7*1. * necejQfary, the Court might permit the Plaintiff to 

add a new Count. 



Smith wrfus Pafchall. [80] 

Cooke, 

The D«nages A MOTION to /et ajide a VerdiS becau/e the 

D^^tXon we -^ proceedings were in Latifiy and the Jury had 

the Caufe of Only found 8/. Damages ; the Court /eemed to be of 

Aaion. opinion, that if the Afiion was commenced before the 

Vide the nexi Expiration of the Sejpons, then all Proceedings 

By the Stai, 5 ™^A ^^ ^ Latifty and not one Part in Englijb and 

Get, II. e. 27, the other in Latin ; but as for the Caufe of Afiion, 

^fi^!^f^ whether it jhould be conjlrued to be what is laid in 

^STva. I *^ Declaration, or what is found by the Jury, was 

June i732» att the Quejliou, and a Rule Nifi was granted. 

lo/^Xf&i Note} Scot verfus Ferraly Barnes^ 240. Cooke^ the Chief 

EtifSA* andh J^^^^^e "^livered the Opinion of the whole Court, that the 

4. See^ll, c, 26 l^^n^gcs laid in the Declaration fliould be deemed to be the 

after the 25'th rf Caufe of Aflion, and all the Rules which had been mnted 

March, 173), ^ot (hewing Caufe, in relation to the Conftrudtion of the A£l 

all Preeefs what' in this Point, fliould be diicharged. 
foever to ke in 
EngBfi, 
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Weft verfus NichoUs. Mich. 6 Geo. II. 
1732. [Prac. Reg. 321. Barnes^ 
340. S. C.] 

Thomfon, 

PROCESS in Englijh^ and Declaration delivered Writ in Engiiih 
in Latin ; on Motion to Jlay Proceedings for |^ Lati^^^^°" 
that the Declaration jhould have been in Englijh ; jyamp. ^, is 
for the Plaintiff it was injijled that this Declaration by the By. Vi^ 
being laid ad dampnum 40/. jhould be confidercd as ^^f^^^^^g 
delivered by the By ; and therefore notwithjlanding ^'' 
the Writ was in Englijh^ yet the Dampnum being 
laid 40/. in the Declaration, the Declaration mujl be 
in Latin ; of which opinion was the Cdurt, but that 
if the Plaintiff had declared for under 10/. he muJl 
have declared in Englijh. 

Note \ Webfier verfus Jwdan^ Eaft. 6 Geo. II. Thomfom^ a 
Declaration in EngUJh to the Damage of the Plaintiff 40/. 
and for that Reafon Judgment was flayed. 



[81] Welberry verfus Lifter. Motion to put 

Thomfon. J?7pw«*f*^' 

AMOTION to put off a Trial upon Affidavit Warrml'^, p. 

of feveral WitnejQfes being wanting, who 9^- 

were fwom to be material Witnejes, as he believes; ^"^^ ^"^^^ 

the Motion was denied becau/e it is not fwom two Days before 

pojitively . that they are material, which is always tl»« Tnsd, Vid. 

required, for that the Court wiU not delay the ^^;^^\ 

Plaintiff without manifejl cau/c. 98. ' ^' 



ration. 
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Bartholomew verfus Golding. Mich. 6 
Geo IL 1732. [Prac. Reg. 121. 
Barnes, 291. S. C.J 

Bornt 
When judg. A MOTION to fet ajide Judgment ; it appeared 
ZTi^^^ ^/X ^^^ * Judgment had been /et ajide In the 
the pSoSff^* /^o^c Caufe this Term for Irregularity in the Notice, 
muft deliver and upon that the Plaintiff gave frejh Notice, with- 
«(!!^"^^*^ out delivering a new Declaration, imagining the 
*^ '"" firjl Declaration would Jland good ; but the Court 

fet ajide this Judgment alfo, for the Plaintiff jhould 

have filed another Declaration' according to the 

jecond Notice. 



Friend verjiis Mullens. 

Coots . 
Proceedingt on rTlHE Defendant moved to jlay proceedings on 
ftay^ftht'"'* 1 *« Baa-Bond, and to amend a Mijlake 
Phuntiffhaying in the Bail-piece, which Mijlake was the Rea/on 
declared in the that the Plaintiff had ajpgned the Bail-Bond. 
o^inaiAc j^ appeared the Plaintiff had deUvered a De- 
claration in the Original Afiion, whereby he had 
concluded him/elf, ai^ therefore could not proceed 
on the Bail-Bond; Proceedings were ordered to 
jlay. 

Noiei the Plaintiff might "have delivered the Declaration df 
btne efft before the Bail had been actually filed. 



Court of Common Pleas. 1 2 1 

Theedham verfus Jackfon. Mich. 6 Geo. 
II. 1732. [Prac. Reg. 26. Barnes, 
238. S. C] 

Thotnfon. 

IN this Cafe the Jingle Quejlion was. Whether the Time of piead- 

Defendant Jhould have the fame Time to plead '"?8 after Oyer 

after Oyer given, as he had at the Time Oyer was SJ^J^' 

demanded ; the Court held he (hould, and jet ajide Homor^ anuy p. 

[82] the Judgment, which was Jigned the next Day after 7» 5 andcafis 

Oyer given, the Oyer being demanded two Days ' " ' 
before the Rule was out. 



Lane, vid*, v. Newman. Hil. 6 Creo. II. 

1733- 

Cooki, 

AMOTION by Mr. Serjeant Glydi to change Motion to 

the Venue from London to Exeter, upon ""^fl^^^' 

Affidavit ; but denied, for the Court will not change denied. Vid. 

the Venue to a City and County of it/elf without Gardiner v. 

Conjent of the Parties. It^'el^p. 

Note ; In ConuUng verAis Reynoldfom^ Trin. 6 & y Geo, II. v. Browne^ p. 

TkomfoMy the like Motion was again for the fame Reafon 4i* Herbert v. 

denied by the Court. ^^*»> /fA P. 

91 ; and cafes 

there cited, 

Egleton V. Newman. Idem v. Senef. 
Hil. 6 Geo. II. 1733. [Barnes, 475. 
S. C] 

Cooke* «. ^ 

THE Defendants upon Nul tiel Record Jhew NuI tiel Record^ 
that the PlaindfF declared againjl the the Defendants 

R 
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ihewtheVari- Defendants, upon a Judgment recovered s^ainjl 
^ ^'s^. p'^*<r. ''hen by Ae Record it apptar. that the 
ante^p.^ Judgment was againjt Scur/ie; which the Court 

held was a material Variance, and therefore Judg- 
ment was given for the Defendants. 

Simpfon verfus Gray & ux'. Htl. 6 Geo. 
11. 1733. [Prac. Reg. 377. Barnes, 
1 97. S. C] 

Borret, 
No Execution A MOTION to fet ajide an Execution, being 
m^nt atte ^^ f^^ ^"^ ^fter the Year, without reviving the 
Year, without Judgment by Scire facias ; the Plaintiff injijled, that 
reviving by &^« he had been tied up by an Injundion of the Court of 
ft^ndinrS^ Chancery, and for that Reafon there was no Necef- 
Caufehad been jity to Jue out any Scire facias ; but the Court over- 
ftaid by^unc- ^\^^ his Reajon ; for the Courts of Law do not 
BMtk y. Bwtb. ^^^ Notice of Chancery Injunctions, as they do of 
SaUL 322 ; 6 Writs of Error, and ordered the Execution to be 
Mod,i%t,,S.C. Jet aJide, and that the Plaintiff Jhould pay the 

Defendant his Cojls ; but by Conjent no Afiion 

was to be brought by the Defendant. 

Pace verfus Ellifon & ux\ [83] 

Cooke. 
Non-pros for A MOTION to /et ajide Non-pros for want of 
«tionfw^2l'' -^ a Replication; the Defendant pleaded Non 
Nott Affumpjit ^Jfufnpftt to Part, and in Abatement to the Rejidue ; 
was pleaded as upon the Non J/fumpfit uo Ijjue was Joined, but 
D^"ti^"** Demurrer to the Abatement ; upon which the De- 
joined as to fendant Joined in Demurrer and jigned a Non-pros 
the Refidue. fof ^ant of a Replication to the l^on JJfumpfiU and 
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at the fame Time paid for the Demurrer-Books, 
and defended the Argument. On areuing the De- 
murrer, Judgment was given againjl the Defendant, 
and a Refpondeas oufter awarded; and now, upon 
hearing Counjel on both Sides, the Court Jet ajide 
the Non-pros, but ordered the Plaintiff to pay the 
Cojls thereof, but the Defendant was not to be 
allowed any CoJls of the Motion. 



Wife & ux* V. Lawrence & al*. Hil. 6 
Geo. 11. 1733. \Prac. Reg. 224. 
Bar^nes, 59. S. C] 

Cooke, 

AMOTION to difcharge the Defendants, being Habeas Corpus 
taken on a Capias in Withernam^ after Clapiasj ^'^^fp^^ 
Alias^ and Pluries on a Homine repkgiando had been IjanZy in/.' 
ijQued ; it was injijled that the Cqpias in Withernam llatt y,.Liffett^ 
had ijfued irregularly, for that no Return, was made ^''» ?• 39- 
upon the Capias or Alias^ but on the Pluries only an 
Elongata was returned. The Court granted a Rule 
to Jhew Cauje ; afterwards the Defendants waived 
their Motion, and being brought up by Habeas 
Corpus came and offered to put in Bail as foon as 
the Plaintiff had declared againjl them, and prayed 
that, if the Plaintiffs did not declare againjl them 
injianter^ they might be nonfuited and pay Cojls ; 
the Plaintiffs thereupon delivered a Declaration in 
Court, and the Defendants pleaded Non ceperunt; 
one of the Defendants being an Infant was admitted 
in Court by Jofeph Alinall her Guardian, who was 
aljb one of the Defendants; after the Guardian . 
was bound in a Recognizance of 400/. by his Con- 
fent, as well for the Infant Anne Lawrence^ as for 
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hb Wife Mary MinaU^ Jcvenlly, and the Bail in 
200/. JSnrcraUyy vix. yobn Ntdmi^ Mattbew Lang- 
Uy^ Samuel Kirtm and Binjamin Godfrey^ acccnding 
to the Form in the Cafe of Ilatt & use verfus 
Lijfety ante, p. 39. Upon this the Sheriff was dif- 
diarged, and the Defendants were jet at Liberty. 



Talker verfus Geale & al'. Uil 6 Geo. [84] 
II. 1733. [Barnes, 429. S. C] 

Cooke. 
Attachment A RESCOUS was returned, upon which the 

^ai£t^' jTjL Filacer made out an Attachment, and hi the 
the ^meWrit. Jame Writ he inserted a Capias with an jfceiiam^ as 
Fui. The King a Continuance of the former Capias, in order to 
''• l^^'^^'ff' projecute the Suit againft the Defendant ; and now 
V. Cdeby^ p. the Court was moved to Jet ajide Juch Wnt, upon 
1x6. 4^'*^ which the Defendant had been arrejled and was 
Th^^"^ brought up by Habeas Corpus, and committed to the 
^ ' Fleet for want of Bail ; but the Court held the Pro- 
ceedings intirely regular, and that the Writ was 
made out according to common Form, and therefore 
denied the Motion. 

An Attachment was granted againft one Clofe, the Keeper 
of Ilchefter Gaol, for permitting 3ie efcape from the Gaol of 
a peribn in ciiftody, on a Cap. Utlegatum, as appears from a 
MS. note of Lord King. But fee Bacon's Ab. tit Attach- 
ment (A) as to an information againft a gaoler, where the 
eicape is a voluntary one. 
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Thomas verfus Bufhell. Hi/. 6 Geo. 11. 

1733- 

Cooie. 

AMOTION to fet ajide the Judgment, upon Judgment held 
Affidavit that the Declaration was left in the ^^^^^^ 
Office, whereas the Defendant had entered his in^e Office, 
Appearance, and the Plaintiff well knew the De- tfao* the Defen- 
fendant's Attorney, and therefore jhould not have Jj^'tnt"®™^ 
left it in the Office, but it appearing that Notice UvingNoi^ce^ 
thereof had been delivered to the Defendant's At- given him of 
tomey, the Court declared, that leaving a Dedara- ?' ^^^' 
tion in the Office, and giving Notice to the De- Morris y. Parry, 
fendant's Attorney, was equivalent to the Delivery ante^ p. 50; 
of it to the Attorney, and fo the Judgment was held ^^^^ ^^* 
to be regular ; and it was alfo dedared, that the 
PlaintifPs Attorney is not bound to give Notice the 
fame Day the Declaration is left in the Office, but 
may give Notice in any reasonable Time afterwards, 
but it is deemed as no Dedaration but from the Day 
of Notice. 

Note ; In Hale verius Breedon, Barnes^ 4, the like Reiblu- 
tion was made upon the fame Point of Pra£Uce. 



Stanton verfus Winch, Hil. 6 Geo. 11. 

1733- [P^^^* ^^^- 449- S. C] 

Thomfon. 

AMOTION to jet ajide an Inquiry, being eze- Inquiry fet 
cuted the Day after it was returnable, the "^^^^^ 
Return-Day being Sunday^ and the Inquijition taken Drafter it' 
on the Monday ; the Court held the Execution of was returnable. 
the Inquiry irregular, and fet the fame afide ; but ^^ ^^7- 
the Plaintiff had Leave to proceed to the Execution ^J^*"'^-^*93. 
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of a new one apon Payment of CojU ; and it was [85] 
faid a Writ of Inquiry may be executed at any 
Time on the Return-Day before the Rijing of the 
Court. 



Jenkinfon v. Staples, Spooner Vouchee. 
Hil. 7 Geo. II. 1734. [Prac. Reg. 371. 
S. C] 

Cooie. 
^"^"^V^u A MOTION to amend a Recovery, by inferting 

;Sin ^evc l\ feveral Parijhes which were left out in the 
rai Parifhes. InJlruSions to the Curjitor ; it appeared that the 
m Bedfirdy. Ug^j ^ j^ad the Ufes of the Recovery was dated 
sli^dciy' the 7th of O^fober, the Writ of Entnr tejled the 
there cited, iith of December ^ and returnable in Menfem Mich, 

The Court ordered the Recovery to be amended. 



Spring verfus Bilfon. Hil. 6 Geo. II. 
cr. . '733- 

No Tender or Tbomfon. 

•^"^ cS^Sff A ^O'^'^ON to bring Monev into Court after 
Tr^^^udg" -^^ Judgment had been /igned, and fet afide on 
ment. fnd. Payment of Cojls, but denied becauje Judgment had 
Smith V. Debby^ \^^^ regularly Hgned. 

ante^ p. 46 5 and ® J J ^ 

cafes there cited. 
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Makepeace v. Stevens and others. Hil. 
6 Geo. II. 1733. [Prac. Reg. 324. 
Barnes, 435. S. C] 

Cooke, 

IN Ejeamcnt, on the Trial at the AOizcs, a Caje a Cafe made 
was made and referred to the Judge of Aflize, ^^"J.* J^«*^ 
and he afterwards referred it to the Opinion of the he reftfs'irto 
Court ; and now a Quejlion aroje in what Manner the Court, and 
the Pojiea is to be delivered to the Party, whether ^^ ^^^ 
by a Certificate from the Court by Rule to the thePoftea. 
Judge who tried the Caufe, and then by his Order, 
or whether the Court Jhould make a Rule for the 
Delivery thereof, without applying to the Judge of 
AQize ; the Court, after due Con^deration, made a 
Rule for the Delivery of it, without any Application 
to the Judge of AJJize. 



Godfrey verfus Mathews & al*. Hil. 6 
Geo. II. 1733- [Prac. Reg. 287. S. C] 

Cooke. 

A COMMON Claufum fregit was jued out, re- judgment fet 
tumable the firjl Return of this Term, a f ^*J^*^ 
Declaration filed de bene ejfi purfuant to the Rule the^dgfat D^ys 
[86] made in Eajier Term, 3 Geo. II. and Notice thereof expired. Fid. 
delivered, and a Rule to plead given ; the Plaintiff ^^^ "'a 
figned Judgment before the Expiration of eight ^,\^ 
Days from the Delivery of juch Notice, tho' the 
Defendant lived above 20 Miles from London. 
Upon a Motion to fet ajide the Judgment, the Court 
held that the Plaintiff jhould have jlaid eight Days 



Cofts for not 
proceeding to 
execute Inquiry 
after many 
Vexatious No- 
tices denied. 
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after the Delivery of the Notice of the Declaration, 
tho' he gives but a four Days Rule to plead, and 
therefore jet ajide the Judgment. 

Zouch verfus Bell. HiL 6 Geo. II. 1733. 
\Frac. Reg. 448. Barnes^ 118.] 

Tbomfon, 

AMOTION for Cojls for not proceeding to 
execute a Writ of Inquiry; the Defendant 
had been put to very great Ezpences by the Plain- 
tiiPs caujing many Notices to be delivered, which 
had never been countermanded ; on hearing Counfel 
on both Sides the Motion was denied, for it has 
never been the Prafiice to grant Cojb for not pro- 
ceeding to execute Writs of Inquiry, {a) 

(a) But fee Rig, Cur. Trin, 13 Geo, II. fy wMcA the Prac- 
tice u altered^ and cofts are notogi'ven. 



Dixie, Bart. v. Somerjfield & aP. Hi/. 
6 Geo. II. 1733. Intr. Trin. 5 Sf 6 
Geo. IL rot. 706. [Prac. Reg. 107. 
S. C] 

Cooif, 

uU Cofts dc- T N Trefpafs (inter alia) quare Claufum freger* ^ 

ifi ^Fld^Beck fil^^y ^^« ^«^ rutris^ marris i^ bgonibus effbder* 

.NuboUi^antty ^ fubverter\ nee non palosy repagula i^ januaSj 

p. 24 J and cafes fcilf ^ cefitumpaloSy i^c. ibidem fix' bf eredP advalenc^j 

Z! 2zir 2. ^'' /^^^^' '^''^''^ ^ proftravir\ isTc. 
Car. II. f. 9, *. A VerdiS was found for the Plaintiff, and 
136. Damages under 4,0s. and now a Motion was made 

that the Plaintiff might be allowed full Cojls^ and a 



FuU 
nied 
pafs 

V 
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Rule Nift granted for that Purpoje ; but on Jhcwing 
Cauje the Rule Nift was discharged ; for the Free- 
hold might have come in Quejlion in this A3ion, 
therefore the Judge's Certificate was necejQfary to 
intitle the Plaintiff to full Cojls. 



[87] Gynes qui tam v. Stephenfon. 

Cooke, 

AN ASion upon the Statute of 5 Eliz. cap. 4, Cofts denied 
for exercijing the Trade of a Glover^ without ^P^^* ^^'^ 
jcrving Seven Years Apprenticejhip, and.a VerdiS liiix.],^ Ad, 
for the Plaintiff, and 4/. given for the Penalty pur- Pmpk v. 77«/- 
juant to the AS ; the Defendant moved that Pro- '^» ''"''» ?• **• 
ceedings jhould be Jlaid upon Payment of the 4/. 
and a Rule to Jhew CauJe being granted, upon the 
PlaintifPs jhewing Caufe, the Quejlion was. Whether 
any CoJls jhould be allowed, and the Rule being 
enlarged till next Ea/ier Term, the Court, upon 
hearing Counjel on both Sides, then held that no 
Cojls ought to be allowed, for the Statute gives 
none ; and the Plaintiff in this Caj*e is not a Party 
injured, but a common Informer, and therefore is not 
within the Meaning of the Statute of Gloucefter^ Stat, Gloueefter^ 
which gives Cojls only where he Jhould recover i^^'^i;.^;'' 
Damages ; but in Caje the Plamtitt had been a y. hiu, Bartw, 
Party grieved, and recovered a certain Penalty, juch 151- 
Penalty jhould be conjidered as a Recompence for 
his particular Damage, and he jhould have Cojls 
within that Stat The former Rale was made 
abjblute. 



Attachment 
tgainft a High 
Sheriff on Affi- 
davit of Service 
of Rule on him. 
See Arm v. 
Netler^ fofi^ p. 
123. 

(a) Tie Cwrt 
JuKvefiKt t bought 
it more prtfer 
tbatfvcb Aula 
Jboufdheferved 
om tie Under" 
Sheriffs and 
therefore it is 
now exfreffed in 
tie Rute^ that 
the Sheriff a>aU 
peremptorily re- 
tnm the Writ on 
Notice to he 
given to his 
Under-sheriff, 
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Franklin verfus Nafh. 

Thomfm, 

AMOTION for an Attachment againjl the 
Sheriff, upon a peremptory Rule to return a 
Writ, on Notice to him or his Under-Sheriff, and 
Affidavit that the Rule was Jerved on the {fi) High 
Sheriff, and that the Writ was not returned or filed 
with the Cuftos Brevium, 

The Court faid that the Notice to the High 
Sheriff was good, for both he and his Under-Sheriff 
are Jubje£{ to the Court, and granted an Attachment 
againjl the High Sheriff. 



Execution good 
tho' a Writ of 
Error, the final 
Judgment bdng 
figned after the 
Expiration of 
the Writ of 
Error. Fid, 
Harding v. 
Avery J ante^ p. 
50. fFarwick 

▼• ^£f» ^ 77- 



Cooke verfus Harrock. Eaft. 6 Geo. II. [88] 
1733. [Barnes^ 197. S. C] 

Cooke. 

AMOTION to fet ajide an Execution taken 
out after the Expiration of the Writ of Error; 
it appeared the Writ of Error was returnable before 
the Final Judgment was jigned, and therefore the 
Court held that it could not remove the Record of 
that Judgment ; and denied the Motion. 

Note \ If the Writ of Error had been returnable after the 
firil Return of the Term in which Judgment was figned, it 
would have removed the Record^ fuch Judgment having rela- 
tion to the Day in Bank. 
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Hefelton verfus Lifter, Efq. 

Barret, 

AMOTION to JuJUfy Bail upon Examina- a Defendant 
tion of the Bail in Court ; the PlaintiflPs ^""2^^^^^ 
Attorney Jhewed to the Court that the fame Perjbns endeavouring 
were Bail in another Caufe, and reprejented that he to bribe the 
verily believed they were very injufficient, for the Plai^tifTs At- 
Defendant himfelf had told him they were not worth ^p^ againft 
a Groat, he likewije informed the Court that one him on juftify- 
Dewell a Sheriff's Officer had jujl then been with '^"g »»^- 
him, and told him if he would go out of Court, the 
Defendant would give him Haifa Guinea ; Dewell 
was likewije examined upon Oath, and declared the 
jame ; upon this the Court all agreed that this was 
an Attempt in the Defendant to pervert Jujlice, and 
a notorious Contempt of the Court, and committed 
him to the Fleet till farther Order. 



The King ^oerfus Philips. Eafi. 6 Geo. 
II. 1733. \Barnes^ 429. S. CI\ 

Thompm. 

TmE Court declared that, upon a Refcous re- Attachment of 

turned, an Attachment goes of courje without ^^^y^* 

Motion, and when the Party offending is brought in turned. Fid, 

he is to be fined, and not examined upon Interroga- '^^ v. GeaU^ 

tories, becaujc the Return of the Sheriff is a Matter S^' P;.*t^ 

of Record, and not traverfable, and the Party, if he Prac. keg, 375. 

is injured, may bring an Afiion againjlthe Sheriff Bonus, ^^o^ 

for a falfe Return. f Darfyf^ 

If a Re(cous be returned on mefne Procefs, the PlaintiiF f^ent, 175. 
may take out an Attachment as of courfe, and fo bring the Fawcet v. 



Caitetif Sir T. 
7«»«> 39- 
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party in to anfwer interrogatories, without moving the Court 
for a rule to fliew Caufe $ but if the Plaintiff talu the latter 
courfe, he thereby gives the Refcuers liberty to controvert the 
faft by Affidavits in lieu of being examined on Interro- 
gatories. 

Hak V. CarpefaiTy C. B. Trim, t Geo. I» from Lord King*s 
MSS. 

[In the fame cafe, it was held that a Reicue is no return to 
a Ca. fa. and the Sheriff ought to be amerced for making 
fuch a return.] 



Motion for a 
new Writ of 
Inquiry, in an 
Adion for 
mefne Profita, 
where the Jury 
gave (inall 
Damages. Vul, 
Gilbert v. 
NtgbtingaUf 

pop, p. 135- 



Gilbert verfus Morfhead. [89] 

Bwret. 

IN an ASion of Trejpajs for mefne Profits, a 
Motion was made by the Plaintiff, for Leave to 
quajh his own Writ of Inquiry, and to ijQue a new 
one, upon jeveral Affidavits on his Behalf, that the 
Jury gave very Jmall Damages; that the Sheriff 
would not admit the Plaintifito prove his Title, in 
order that the Jury might ajQfefs Damages from the 
Time it accrued to him ; and that the Defendant's 
Attorney and others influenced the Jury to favour 
the Defendant. The Court jeemed to think that 
this was a Mijbehaviour in the Sheriff and the other 
Perjbns, and granted a Rule to Jhew Caufe. 



Hart verfus Jewks. Eaji. 6 Geo. 11. 

1733- 

Thomfon. 

ON a Motion to jet ajide a Judgment in Dower, 
becaufe the Plaintiff had not given a peremp- 
^'^ ^^- tory Rule to plead, as ufual in Real ASions ; it 
lT/#' ^ 38 ; ^ appeared that the Defendant had pleaded a Plea in 
eafetktre cited. Abatement, but without an Affidavit to verify the 



In Dower, a 
peremptory 
kule to plead. 
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Truth of the Plea ; the Court Jet afide the Judg- 
ment, and allowed the Defendant four Days Time 
to plead. 

Note\ The Judgment in this Caufe was fet afide, becaufe 
no peremptory Rule to plead was entered, otherwife the 
Judgment would have been regular: a Plea in Abatement 
without Affidavit to fupport the Truth thereof being held to 
be no Plea at all. 



Nichols & al' verfus Wilder. Eaji. 6 Geo. 
II. 1733. [Prac. Reg. 60. Barnes, 
432. S. C] 

Cooke, 

AMOTION to discharge a Soldier arrejled and Motion to dif. 
held to BaU, and a Rule Nifi granted ; upon ^^^^^^^ 
jhewing Cauje it appeared that this was an ASion ^^bowUty. 
of Debt upon a Judgment, and that the Original o«wu,««/f, p. 
ASion, in which the Jydgment had been recovered, 77* 
was for a Debt under 10/. The Court /aid the AS 
of Parliament for preventing Mutiny (^7) &c. in- (a) Stat, $ G, 
tended the Debt that was due at the Time of ^^' ^- *• 
holding to Bail, and this being an Afiion of Debt, 
on a Judgment for upwards of 10/. tho' the Original 
Cauje of AfUon did not amount to Jo much, is not 
within the Intent of the AS; and therefore they 
discharged the Rule to Jhew Caufe. 

Note ; In Bil/tm verfus SmiA, Prac. Reg, p, 59, the like 
Refolution upon the fadie Point. But fince, by the Stat. 13 
G, II. r lo, tor preventing Mutiny and Defertion, the original 
Debt muft be 10/. 
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Where the 
Plaintiff may 
levy Intereft 
and Coftt to 
the Time the 
Execution is 
completed. 



Daking verfus Thornhill. Eaji. 6 Geo. [go] 
11. 1733. \^Prac. Reg. 213. Barnes, 
198. S. C] 

Tbom/on. 

A VERDICT and Judgment for the Plaintiff 
on a Bond, on which Execution was taken 
out, and the Debt, Interejl and Cojls, to the Time 
th6 Execution was completed, levied out of the 
Penalty; the Defendant moved for Rejlitution of 
all the Money levied, beins 37/. 10s. except 21/. 
which was allowed on the Pojtea ; this Matter was 
long debated by the Court, at length they refer*d it 
to Mr. Prothonotary Thorn/on^ to compute what was 
due, as between Attorney and Client, and afterwards 
they J*eemed to be of Opinion, that in all fuch Cajes 
the Prothonotary jhould allow Interejl and Cojb 
from the Time of the Judgment to the completing 
the Execution. 



Execution of an 
Outlawry on a 
&mday (et afide, 
but an Attach- 
ment denied. 



Ofborn vid* verfus Carter. EaJi. 6 Geo. 
II. 1733. ^Barnes, 319, S. C] 

Cooie. 

AMOTION againjl jeveral Perfons for execut- 
ing an Outlawry on a Sunday ; the Rule was 
to Jhew Caufe why the Defendant Jhould not be 
difcharged, and why an AttacKment Jhould not be 
ijQIued againjl them ; upon debatino; this Matter the 
Rule for the Dijcharge of the Defendant was made 
abjblute, and that Part of the Rule for an Attach- 
ment was difcharged, becaufe the ASt of 29 Car. II. 
cap. 7, s. 6, gives a Remedy by Afiion. 



Court of Common Pleas. 135 



The King v. Tirrel & aP. Trin. 6 Gf 7 
Geo. II. 1733. \Prac. Reg. ^75^ 
Barnes J 430. S. C] 

Cooke. 

ARESCOUS returned this Term, and a Motion ReTcuen ad. 
by the Refcuers to jubmit to a Fine, or to be ^^'f^J^,^*^» 
admitted to Bail, they being advifed to bring an fpitedTm De- 
ASion againjl the Sheriff for a falj^ Return : The termination of 
Court declared that if the Refcuers intended to ^^""^^ 
bring an ASion againjl the Sheriff, they would shedfffora 
admit them to Bail, and rejpite the Fine till the faife Return. 
Event of fuch Suit, and upon the Refcuers offering ^*^Z^ ^"^ 
to bring an Afiion and entering into a Recognizance p*. %%'^^Mduifei 
for their Perfonal Appearance, the Court ordered then cited, 
them to be difcharged. 

Nota ; A Verdi6l being given againft the Sheriff, the Court 
on Motion and producing the Poftea, ordered the Recogni- 
zance to be difcharged. 



[91] Herbert verfus Shaw. T'rin. 6 Gf 7 Geo. changed to a 
II. 1733. [Prac. Reg. 429. Barnes, S^mc^r. 

478. s. c] fZ/,:S:ti 

AMOTION to change the Venue from Mid- ^« '^/^'*'* 

dIe/ex to the County Palatine of Lancajier^ bridge v^^' 

but denied ; for the Court hath conjlantly denied Fwreft^ Stran. 

fuch Motions for changing the Venue into a County ^®7' ^ Bw^ 

Palatine. Ta Price v. 

Griffith^ I mis, 

221. 
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but denied. 



Church verfus Jafon, Bart. Trin. 6 & 
7 Geo. II. 1733. [Prac. Reg. 322, 
Barnes, 241, S. C] 

Cooke. 

Modon to fet A MOTION to jlay Judgment in an Adion of 
Ae!iw^5^^ /1l Debt on a Bond, the DeclaraUon being in 
being in Latiny EngUjb^ but the Alias di£f. in Latin^ as in the Bond ; 
u in the Bond, and a Rule Nifi was granted ; upon Jhewing Cauje 
"^ '" it was injijled for the Plaintiff that the Alias die^ is 
a necejQfary Dejcription of the Perjbn that entered 
Into the Bond, and as there might probably be jbme 
Variance between his Dejcription therein and the 
Addition in the Declaration, die Declaration would 
not be good without it ; the Court held it was a 
good Declaration, and therefore difcharged the Rule 
to Jhew CauJe. 

Hoia \ The Court feemed to think that it was not material 
whether the AUas S3* were inferted or not, and that if an 
Alias diS* be inferted in a Declaration upon a Specialty, it 
muft agree literally with the Deed, or the Declaration will be 
bad even on JVmt eftfoBum, 



Declaration 
and Iflue of the 
ianie 7emi, 
only the Plea, 
ReplificatioA, 
&e. in the 
latter to be paid 
for. Vtd,R\ 




V. 

M p- 93. 

Aiterbury t. 
BeHjan^ ft. W. 
Black, 1098; 
and eafes there 
cited. 



Harwood verfus Denny. 

Tbomfon. 

A DECLARATION and IJfue of the fame 
Term, the PlaintifPs Attorney injijled upon 
being paid for two Copies of the Declaration, other- 
wife he threatened to Jign Judgment ; to prevent 
which, the Defendant's Attorney paid for both, but 
afterwards moved in the Treafury that the PlaintifPs 
Attorney Jhould return the Money he received for 
one of thoje Copies; which the Court ordered 
accordingly. 



Court of Common Pleas. 1 37 

[92] Panter ver/us Coppin, vid\ Tr/w. 6 0" 7 
Geo. II. 1733. [Barnes, 241. iS. C] 

Tbom/on. 

AMOTION to fct afidc Judgment, a Plea Judgment fet 
having been delivered ; it was injijled upon f^^ ^ 
* by the PlaintiiPs Counfel that the Defendant had pieaofOut- 
pleaded an Outlawry in Bar, but had not pleaded it ^^"^ '^ Bar, 
fab pedi figilli, as he ought to have done ; but the ^Jjg^^"^ 
Court jet ajide the Juc^ment, and Jaid if a Plea in 2 rent, 28X. 
Bar is infuffident, the Plaintiff Jhould apply to the 
Court or demur, and not jign Judgment ; for the 
Court, and not the Party, is to Judge whether or no 
Matters are properly pleaded. 



Morfe ver/us Farnham. Trin. 6 Sf 7 
Gev. IL 1733. [Prac. Reg. 33. Barnes, 
242. 5. C.] 

Thomfon. Motion to fct 

IN this Caufe, the Plaintiff had entered an Ap- afide judgment 
pearance for the Defendant one Day too foon, ?*"*«^ bccaufe 
and confequently irregular, but the Defendant ^^'^JS^v!'* 
having received a Declaration, and fuffered Judg- Jaihyante^f. 
ment to go, and not complaining in Time, the Court ^9 j amdcafit 
difcharg^ the Rule which had been made to jhew ^cbM-lmY, 

Cauje. Hankejyfofy 

P-95- 
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Notice to a(»- 
pear on Pro- 
tefs muft be 
for the EiToin- 
Day. Vid, 
Jennvr v. WtU 
kinfe 



'OH 




97. Ureen v. 
fTatkins^ p. 98. 
Lloyd V. Beefon 
and Cort againft 
*tumtr^ p. 100. 



Writ of Inquiry 
fet afide by the 
Plaintiff, and 
Cofts allowed 
the Defendant. 
Vtd. Stanton v. 
fFinctf ante, p. 

84. 



Alfop verfus Bagget. Trin. 6 Gf 7 Geo. 
II. 1733. [Prac. Reg. 346. Barnes, 
292. S. C.] 

Cooke, 

TN this Caaje the Court rejblved, that on the 
I Copy of the Procejs which is Jerved upon the 
Defendant, Notice is to be given to appear on the 
Effiifi'Dsiyf and not on the Appearance-Day. 

Note : In this Caufe laft Term the Court were of Opinion, 
that the Notice ibould be for the Appearance-Day, but now 
reconfidering the Matter, they detemuned as abore. 

Suttle V. Laycon. Mich. 7 G, II. 1733. [93] 
[Prac. Reg. 449. S. C] 

AMOTION by the Plaintiff to quajh his own 
Writ of Inquiry, which was executed the Day 
after the Return ; the Defendant injijled upon 
Cojls; the Court refujed to grant any Cojls, and 
quajhed the Writ of Inquiry, and gave the Plaintiff 
Leave to jue out another ; but on a jecond Motion 
by the Def(^dant, Jetting forth that he had been at 
great Ezpence in defending the Writ, the Court 
ordered Cojls to be paid the Defendant. 



Judgment for 
not paying for 
liTue diough 
the PlamtifF 



Ryder verfus Somerfield. Mich. 7 Geo. 
II. 1733. [Prac. Reg. 230. S. C] 

Thomfon. 

UPON a Motion to fet ajide a Judgment jigned 
for not paying for the IjQfue, the Defendant 
alledged the IJQfue was overcharged ; the Court faid 
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that the Defendant was to pay injlantly Jo much as had over- 
was charged upon the IJOfue ; but if he apprehended ^J^^^^g^od 
the jame was too much, he might apply to the v. benny^ ante^ 
Court, and they would order the PlaintifPs Attorney p. 9'- M 
to refund ; fo they held the Judgment to be regular, '^^^^' "' 
but afterwards fet ajide the fame, upon Payment of Bames^ 239. 
Cojls. 



Bond and another againji Jope. Trin. 
6 Gf 7 Geo. II. 1733. \Barnes^ 224. 
5. C] 

Cooke. 

A RULE was made in Hilary Term lajl, to Money not 
bring 63/. I IX. 4^. Into Court JubjeS to ^"^Jj^nt 
the Taxation of Mr. Lawrences Bill, but the to a Rule ob- 
Moncy was not brought in until the *i%d of O^ober taincd for that 
this Term ; the Plaintiff in the mean Time pro- P"T^°^^- 
ceeded to Judgment, which Judgment was jet ajide 
upon Terms, and afterwards a Plea was pleaded, 
and a Motion, and Leave given to withdraw the 
fame, and Judgment given with jlay of Execution 
till a certain Time, which Time being expired, 
Execution was fent down; and this Term the 
Plaintiff moved to jet ajide the Rule for bringing 
Money into Court, the Defendant not complying 
with the Rule in due Time ; on hearing Counfel on 
both Sides, the Court jlop'd the PlaintlfPs Proceed- 
ings, but the Defendant was ordered to pay all Cojls 
to this Time. 

Noiij The Caufe was afterwards compromiled by Confent 
of the Parties. 
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Kingdom v. Heme and Froft. Mich. 7 [94] 
Geo. 11. 1733. [Prac. Reg. 443. 
Barnes, 293. S. C.\ 

Cooki. 
Inquiry fetafide A MOTION to let ajkle an Inquiry, becauje 

Nori!^to*lch -^ ^"« ^^ ^^^ Defendants was not fervcd with 
Defendant Notice of the Ezectttion of the Inquiry, Per Cuf* ; 
Sat. 1% G. I. e. Where the Proceedings are according to the AS 

<^c? II r 27 '^ ^'^* ^' ^°^ ^^ Attorney appears, each Defendant 

Jtar.GKT. Mich, ought to have Notice ; fo the Inquiry was jet ajide. 
I &». II. No. j^^,^^. In skinnir verfus Matmock, Mck, 1736, Cooi/, the 

'* like Cafe and Refblution. 



Walton againji Stanton. Mich. 7 Geo. 
II. 1733. [Prac. Reg. 341. Barnes, 
37. -S. C] 

Judgment by A MOTION to fct aJide a Judgment, becaufe 

S^"be. ^^ *« Warrant of Attorney was given when the 

fcndant tfao* in Defendant was in Cujlody, and no Attorney prefent; 

Cuftody bdng a Rule to /hew Caufe was granted, but on Jhewing 

^/^J; Caufe, the fame was difchargcd, it appearing the 

Smitb^ foft^ p. Defendant himjelf was an Attorney. 

Mountftephen verfus Templer. 

Cooki. 
afidfdi7/*^ed A MOTION to fet aJide a Judgment, which 
for not paying ./jL had been jigned for want of paying for the 
for the ifliie, it IJQfue ; it appeared that the IjQTue was tendered in 
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the Countiy, and not to the Agent in Town ; the being tendered 
Court declared thoje Thing* jhould not be tranfafled '^/"l^^' 
in the Country^ but by the Agents in Town, neither y, htrnt^foM^ 
jhould Declarations or any other Pleadings be de- p* ><»• ^^«^ 
livered in the Country ; and the Judgment was fet \^i^^l ^^* 

Lazonby againji Bradley. Mich. 7 Creo. 
II. 1733. \Prac. Reg. 289. Barnes^ 
244. S. C] 

Cooke. Judgment 

TN this Cauje Judgment was Jigncd before the figned withm 
I Expiration of eight Days after Declaration dc- ^^^^^^ 
livered to the Attorney, the Defendant living above deUvered to the 
twenty Miles from London ; the Court jaid it was Attorney. 
their Intent that the late Rules Jhould extend to ^J^i^; 
Declarations delivered to Attomies, as well as to i, £^. ^C ^^* 
Declarations iiled in the Office di hem ejfe^ and ^id. G^fr^ v. 
Notice thereof delivered to Defendants ; and fet ^^i "^ 
afide the Judgment. V. g^ii^^ ^^, 

p. 95,«in/M>i 
tken cittd, 

[95] Blaxland v. Burgefs, Widow. [MicA. 7 
Geo. II. 1733. [Prac. Reg. 301. 
Barnes^ 245. S. C] 

THE Declaration was iiled the ^d of Novimbir, where a De- 
and Notice thereof and Rule to plead given fe&dant pleads 
the fame Day, on the I2tb the Defendant pleaded a o^*„^-^^' 
Releaje with a Profert in Cur^ ; the fame Day the given m a rea. 
Plaintiff demandedf Oyer in Writing, and on the ionaUeilme 
14/A in the Afternoon figned Judgment for want of ^^!^^^' 
Oyer ; the Quejlion was, whether the Plaintiff could may be figned. 
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yuL Hammtmd Jign hb Judgment on the Defendant's not giving 
"' ^^f^a^' Oyer according to the Demand notwithjlanding the 
bala y. Smithy Plea ? Upon this Point the Court were unani- 
f: J^*f^ ^^ moujly of Opinion, that in Cafe a Defendant pleads 
with a Profert^ and Oyer is demanded, and not 
given in a reajbnable Time, the Plaintiif may Jign 
his Judgment, it being ejleemed as no Plea till 
verified by Oyer ; and they held the Judgment to 
be regular. 



tkirt citid» 



and Alfop. 
[Prac. Reg. 



Judgment good 
on a Declara« 
tion delivered 
dehem effi, 
Rtg, Cur* Mk, 
3 Geo, II. No, 
I. Vid, Andet" 
fim y. MaretoH^ 
4Mte, p. 16 J 
yona V. Aderri' 

den^ p. 47 J 
Morjey, 
Fambamy p. 92, 
and cafes then 
cited. 



Charlton againji Hankey 
Mich. 7 Geo. II. 1733. 
148. Barnes, 245. S. C] 

Cooke. 

AMOTION to fet ajide a Judgment, becauje 
the Plaintiff did not jlay four Days for a Plea 
after the eight Days for Appearance were expired, 
but Jigned his Judgment the fame Day he entered 
the Appearance for the Defendant, which was the 
<ith Day : But it appearing that the Declaration 
had been delivered de bene eje^ and that the Rule to 
plead was out before the Appearance entered, the 
Court denied the Motion. 

Notaj By the Statute of 12 Geo. I. cap. 19, s. i, it is 
Enafted, That ifjuch Defendant or Defendants JbiUl not appear 
at the Return of the Procefs or ivithinfour Days after fuch 
Return^ itjball be lawful for the Plaintiff upon Affidaint^ &c. to 
enter a common Appearance; and under this Statute it was the 
Practice for the PlaintiiF^s Attorney to enter the Defendant's 
Appearance the next Day after the Appearance Day. 

But by the Statute 5 Geo. II. cap. 27, s. i , The Defendant 
or Defendants (a Copy of the Procefs in Englifli having been 
ferved as by iaid Ad is d\Tt^cd) fltall appear at the Return 
thereof, or tx/ithin eight Days after fnch Return. 
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[96] Price and another againji Warren. Hil. 

7 Geo. II. 1734. 

Cooke. 

AMOTION to put off a Trial, upon the De- Motion to pot 
fendanfs Attorney's Affidavit that T. M. ""^"^^^ 
was a material Witnefs, and was beyond Yorky and vid\jVelherry^ 
that he could not have him in London Time enough ▼. Ufitr^ am^ 
to give his Evidence upon the Trial ; the Court faid \j^]'^J^''^' 
the Jettled Rule is, that the Defendant mujl make 
Affidavit himfelfy without which the Trial is never 
put off; therefore the Motion was denied. 



Hall verfus Bilby. Hil. 7 Geo. II. 1734. 
[5. C. reported in Prac. Reg. 345, and 
Barnes^ 404, as Hall v. WhiWy or Wilby?^ 

AMOTION to fet afide the Service of Procefs To fet afide 
in a peculiar Franchife, the fame not having P«^«fi ««- 
been Jerved by the proper Officer; whereas the pranchS**. 
Statute of 5 Geo, II. cap, 27, Jays, That in peculiar 
Franchifes and yurifdiSfions the proper Officer Jhall 
execute the Procefs i but the Court held that this 
t'rocejs was well jerved, for the Statute does not 
make fuch Service of Procefs void, nor would an yid, Dalton** 
Execution, executed in fuch FrancUfe, tho' not by <s;6rr/^ pp.463, 
the proper Officer, be void; but the Statute only 4^^- 
intended to fave the Right to fuch Officers, who 
may, if they are injured, taikt fuch Remedy as they 
jhall be advijed, but fuch Service is no ways im- 
peached by die Statute. 
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Hardy verfus Varly. Hil. 7 Geo. II. 

A Motioii ibr 1734* \Prac. Reg. 278. Barnes^ 329. 

Oferdoiied, o /^ 1 

tfaclldcb^f ^^ ^-J 

r.B^S^^f A MOTION for Ojrer; but It appearing that 
p.' 95» sad t^ J\. the Role to plead was oat, the Court denied 
tk^and. the Motion, for Oyer ought to be demanded before 

the Role Is out 



verfus Galloway. HU. 7 Geo. 
II. 1734. [Prac. Reg. 304. Barnes, 
330. S. C] 

Cooke. 
Towithdmr Ayf OTION for Leave to withdraw a Spedal 
\rtd, BUmJom w. iVJL ^^^ ^^ PloHe AJmint/lravit, and to (dead 
Simmmtit, tfMir. (tf ) 72r»/ Jdmnlfirovit generaUy, which was granted [gy] 
^ %L2^s ^ Payment of Cojb ; bot it was faid that if the 
Isl'Zlil^' Defendant had pleaded the General IJfue, they 
tbirtdttd, would not let Mm withdraw that, and plead any 

other Plea. 

(41) The Defendant might (before any Replication) have 
withdrawn his Special Plea, and pleaded the General liTue 
without Leave. 

In Hitkerh^ton r. ManiiU^ Mich. 4 Gto. 3, C. 1^. a Motion 
was made to withdraw a Plea of juftification in an aftion 
of Affiuilt and Battery, and to plead it again together with 
the Statute of Limitations. Bot the Court held that as the 
Statute of Limitations was a bar to the true merits, therefore 
the Plea of Juftification (hould not be permitted to be with- 
drawn, in order to let in the other plea. 

In Cox T. Roli^ % WUs. ^53, the Court icfuAd 10 ptHBit 
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a Defendant to add a plea of the Stat, of Limitations, 

becaufe fuch a plea (hall not be favoured, as it excludes the 

real merits. A Plea that would further juflice might be • 

added, but the Statute of Limitations is not of that nature. 

Pryor v. The Earl of Hay. Hil. 7 Geo. 
II. 1734. [Prac. Reg. 319. Barnes^ 
229. S. C] 

Tbomfon. 

A DECLARATION upon Promijes; the Dc- ^^"^^^^ 
fendant pleaded double, Non ajfumpjit and charg2, being 
Non ajfumpfit infra fex Annos ; on the Non ajfumpjit impcrfca. 
the General IJQfue was Joined, and to the Non ajjiimp' 
Jit infra fix Annos the Plaintiff replied an Original 
filed ; and thereupon IjQfue of Nul tiel Record was 
joined ; on this lajl IJQfue the Plaintiff has Judgment, 
and an Inquiry was awarded in the Common Form 
and executed, but no Proceedings were had on the 
firjl IjQfue of Non ajfumpfit^ which it was in/ijled was 
irregular ; for the Record of Nift prius jhould have 
been made up, as well to try the IjQfue as to inquire 
of Damages, and the Plaintiff cannot enter a Nolle 
profequi on the Non ajfumpfit^ becaufe both the Pleas 
go to the whole, and both mujl bb determined before 
die Plaintiff can have Judgment ; of which Opinion 
was the Court, and jet ajide the Inquiry. 

Jenner verfus Williamfon. HiL 7 Geo. 

II. 1734. [Barnes, 294. S. C] ^^^^^^^^ 

Cooki. ftayed becaufe 

AMOTION to jlay Proceedings for Irregu- ^^%lZl 

larity becaufe the Procefs was ferved with appear the Day 

Notice to appear, on the 21/? of January^ which after the Re- 

u 
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turn. Fid. was On a Monday^ whereas it Jhould have been on 
^^' 1'% *^ ^°'* *^ Sunday^ that being the real Retum- 
clfistiw'eaud. Day, a Rule to Jhew Cauje was granted, and after- 
wards made abjblute upon hearing Connfel on both 
Sides. 



Paul ver/us Gledhill. Hil. 7 Geo. II. 
1734. [Prac. Reg. 444. Barnes^ 294. 
S. C] 

Thomfon. 
A Tenn*. N(^ A MOTION to fet ajide a Writ of Inquiry, 
tice of Inquiry XjL becaufe executed above a Year after Interlo- 
m^^ftcd cutoryjudgment, and a Term's Notice not given; 
above a Year, the Court Jet aJide the Inquiry, becauje a Term s [ggj 
Sed, Vtd. AuM. Notice Jhould have been given ; and fo in all Cafes 
^afatb^t\it!^. of Notices where there have not been any Proceed- 
Reg, Cur» Trtn. ings Within a Year, a Term's Notice mujl be 

tZ G, 11. reg, 1. given. 



Senhoufe againjl Barnes. 

Cooke, 

The Charges A MOTION that the Prothonotary might not 

ofaWitncft J\^ allow the Charge of one Trowell going from 

SZ^o^i^ ^^«^^« to CarliJIe to be a Witnefs, becaufe the 

jeded by the Judge would not fuifer him to be examined, being 

Judge of Affizc. of Opinion that his Evidence was not material ; but 

the Plaintiff having Jworn that it was material, and 

the Attorney likewije Jwearing that he was advijed 

by his Counfel that Trowell was a material Witnefs, 

the Court ordered the Charge of that Witnefs to be 

allowed. 
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Green verfus Watkins, HiL 7 Geo. II. 
1734. \Prac. Reg. 347. Barnes, 294. 
S.C.] 

Barret. 

AMOTION to jlay Proceedings, becaufe the in Notices to 
Procefs which was returnable in O^fab' Hifj «PP«»r, the Day 
was ferved with Notice to appear on the 21/? of muftbcin- 
yanuary^ which was Monday ; it was in/ijled upon ferted, tho* it 
by the PlaintifPs Counfel, that the Sunday being no ^"^^^ *^^J* 
Law-Day, it was impojjible for the Defendant to ^ oAl^cap, 27! 
enter his Appearance on that Day, and therefore it Vtd, Alfip v. 
mujl be underjlood that the Legijlature intended ^^f^*/"J2»^* 
that Notice Jhould be delivered to appear on fuch a ^bJ-eVittd. 
Day, when the Defendant could enter his Appear- 
ance ; the Court took Time to con/ider, and foon 
after declared, that Notice ought to be given to 
appear on the £^/ff-Day, whether Sunday or not, 
the AS of Parliament of the Fifth of his prefent 
Majejly, r. 27, ezprejly dire6iing the fame, and for 
that Reajbn Proceedings were Jlaid. 

Roberts v. Downes, an Attorney. Ea^. 

7 Geo. II. 1734. [Pr^f. Reg. 399. ^^^^Z* 

Barnes, 4-27. S. C.\ be made two 

. ' ^^^ -> Days before 

Borret. Trial, yid. 

ON a Motion to put off a Trial, it was declared ^f^'^r* ''• 

by the Court, That all Motions for rejpiting l" J^%^' 

Trials Jhould be made two Days at leajl before the HUlypofl, p. 

[99] ^*y ^^ '^^^9 and ^n *c prefent Cafe, the Motion J^;^^ ""• 
being made but one Day before the Trial, it was ,^0. andcafa 

denied. there cited. 
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Bennet againji Sampfon. Buiji. 7 Geo. IL 
1734. [Prac. Reg. 436. Barnes ^ 407. 
S. C] 

Cooke* 
Writ qiuUhed A MOTION to quajh a Capias ad rejpondindum^ 
^J^«* ^«' l\ bccaufc the Writ was tcjlcd the lyh of Feb- 
'"^ ruary^ being no Day in Bank ; a Rule Nifi was 

giranted, and onjhewing Caoje the Writ was ordered 

to be qoajhed. 



To fet afide 
an Inquiry fot 
want of Cer- 
tainty in the 
Notice. Vld, 
Sqiure V. Al- 
moMj fop% p. 
113; and cafe 
then cited. 



Hannaford againji Holman. BMji. 7 Geo. 
II. 1734. \Prac. Reg. 134. Barnes, 
295. S. C] 

Borret. 

AMOTION to fet afide a Writ of Inquiry for 
Incertainty in the Notice ; the Notice given 
was, that the Writ would be executed at a certain 
Hour {mentioned in the Notice) or as foon afier as the 
Sheriff could attend i the Court unanimoujly agreed 
that this Notice was irregular for the Incertainty, 
and granted a Rule to Jhew Caufe, which was after- 
wards made abjblute. 



Motion that 
Landlord may 
appear for 



Right againji Wrong, in Ejedment. Eajl. 
7 Geo. II. 1734. [Barnes, 173. S. C] 

Cooke. • 

AMOTION was made in this Caufe that the 
Tenant (who refufed to authorife hb Landlord 
to defend for him) might be obliged to make a 
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Defence, upon the Landlord's giving Security to TenantVithout 

indemnify him, or that the Landlord might be made ^^^ ^'^^ 

a Defendant injlead of the Tenant in PoJQTeJlion, in frMy,'Londm^ 

order that the Title might be tried ; but the Court ^nte, p. 73. 
refujed to grant the Motion, but enlarged the Time 
for Appearance. 



Arnold againfi Thomfon. fi^. 7 Geo. 
II. 1734. [Barnes, 119. S. C] 

Borret. 

IN Trefpafs for chajing the PlaintiiPs Sheep, FuUCoftsin 

whereby ten Ewes and ten Lambs were greatly ][f^^*/?'. 

maged, a VerdiS was found for the Plaintiff, but tiiTa'lhccp!'* 

Damag^ under 40^. and no Certificate ; the Quej^ f^td. Beck v. 

tion was, whether the Plaintiff Jhould have full ^""^^f^'^^^V 

Cojh ? Per Cur*, this is a Damage done to a Per- ^tbenlip^, 

fonal Chattel, therefore the PlahitifiF is intitled to La>ver v. kohbs, 

his full Cojls. ^'^^^ P- "4. 



[100] Lloyd againft Beefton. Eaji. 7 Geo. II. 

^734- \Barnes, 295. S. C] Notice to ap. 

PROCESS was ferved on the Defendant with being the Re- 
Notice to appear on the Sunday, being the tum-day, good. 
EJfoin-Jizy, which the Court held good Notice, and ^^.^^^.^J;, 
difcharged the Rule to jhew Cauje. p. 98 ; Mdeaje 

there cited. 
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Proceft ferved 
without any 
Notice to a(»- 



pear, 



▼Old. 



VuU Layd ▼. 
Btefton tbefrt- 
eeMng Cafe, 



Cort againjl Turner. 

BomU 

THE Defendant having been ferved with a Copy 
of Procejs* without any Notice thereunder 
purjuant to the A5 of 5 Geo, II. c, 27, he moved 
the Court to Jlay the Proceedings for that Irregu- 
larity; and a Rule to Jhew Caufe was granted, 
which was afterwards made abfolute. 



No Bail Bond 
on an Attach- 
ment out oi 
Chancery. 
Vid, Fetid ▼. 
Walfmrd^ ante^ 
p. 14 ; end cafes 
tkire cited. 



Eaji. 7 Geo. 
54. Barnes^ 



Waddington agatnji Fitch, 
II. 1734. [Prac. Reg. 
64* S. C] 

Cooki. 

DEBT on a SheriiPs Bond taken on an Attach- 
ment out of Chancery ; upon a Demurrer, the 
Quejlion was, Whether a Sheriff could take fuch a 
Bond or not ? The Court gave Judgment for the 
Defendant, and jaid that a Sheriff cannot take a 
Bail-Bond upon any Attachment for a Contempt. 

N.B. See however Morris v. Htn^uardf 6 Taunt. 569. 
2 Mar/hall, «8o, and all the authorities there cited, in which 
cafe it was held that a Bail-Bond on an Attachment out of 
Chancery is untouched by the Stat. 23 Hnt, VI, c. 9, and that 
although a Sheriff is not bound to take Bail in fuch a cafe, 
yet he may recover on a Bail-Bond fo taken. 
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Halfal againfi Wedgwood. Eaft. 7 Geo. 
II. 1734. \Prac. Reg. x66. Barnes, 
174. S. C] 

Cooki. 

AMOTION for Judgment in EJefiment, on Declaration in 
the Demife of Lord Leigh ; it appeared by Eje^«t left 
the Affidavit that the Deponent tendered the Deda- ^^^^ x«ant 
ration to the Tenant in PoJQfeJIiony but he refujed to refiifing to take 
receive it, and threatened to /hoot him ; upon which '^\^^^ '^*- 
the Deponent, having acquainted the Tenant with ^e^p^on°who 
the Contents of the Declaration and the Subfaiption, ferved it. 
threw the Declaration on the Ground and left it ; g^** * 8*^ 
and by all the Judges it was held to be a good ^^' 
Service. 

[loi] Williams v. Jones, and another. Eaji. 
7 Geo. II. 1734. [Prac. Reg. 397. 
Barnes f 295. 5. C] 

AMOTION made, and a Rule to /hew Caufe, Nonfuit on 
why a Nonfuit at the Sittings on a Trial by ™^ ^y.^^ 
Provifo jhould not be fet ajide ; it was urged by the y^iu College v. 
Plaintiff that the Defendant could not carry down yaugban^ ante, 
the Caufe by^ Provifo till a full Term intervened ^l^^lil^^ "'^'* 
after IJQfue Joined ; but the Court faid the Jlanding 
Prafiice was, to make up the Record by Provifo, 
upon one Default being made, the next Term after 
IJQfue joined, and difcharged the Rule to Jhew Caufe. 

Note i It was likewife objefled that the Plaintiff was out of 
Court by fufFering a Nonfuit, and To could not now be 
admitted to move the Court ; Sed 'vide S^wale verfus Leaver, 
pofiy p. 124, where this Point is fettled otherwife. 



152 Cafes of PraBice in the 

Leave to imend Walthoc agaifift Hairifoii an Attorney. 
mLS^'^' "Trin. 7 Qf 8 Geo. 11. 1734. [Prac. 

Or^' returnable RejT. 22, BameS, C.l 

at a Day ^ ' J J 

certain. Thom/on. 

viii^c ^'i8 A MOTION after Trial, to amend the Jurata 

Elm! el 14 1 ' --tJ^ In the Record of .^j/f Pri»j by making the 

16 Of 17 G«r. Return in the Award of the Habeas Corpora a Day 

^irmVit^^ certain injlead of a general Return; the Court 

G^?ii. r. z^i ordered the Plaintiff to Jhew Caufe ; afterwards the 

5 Geo, il.c 27. Rule was difcharged, the Court faying that it need ' 

Si^^feTS "^^ ^ amended, for it is already good, the fame | 

Marckmt V. being remedied by the Statutes of Jeofail} but on \ 

JUwfin^ Sr w, further Conjideration the Judges gave their Opinion 

l^%i^\^' yinjrfw, and declared that the Jurata might be 

JUlL j&. 202/ amended by the Habeas Corpora^ and ordered the 

{Xit^Amudment^ (kmc accordingly. 

Adderley againft Dixie. Tr/«. 7 Qf 8 

Geo. 11. 1734. 

Cooke. 
Declaration de- A MOTION in the Treafury by Mr. EadnaU 

Atto^^^'bdie "^ ^^^^^ ^^^ *^ Defendant's Attorney, for 
Coun^ not ^ Leave to plead a Tender, on a Declaration delivered 
good. in the Country the Day before the £^fir-Day of 

^l^rtmp^ this Term; the Judges were unanimoujly of 
^^«fJ, p.^ Opinion, that a Declaration delivered in the Country [102] 
andcajestitrt to an Attomey appearing for the Defendant was 
^^^ not good, but it Jhould have been delivered to the 

Agent in Town, and they made a Rule for the 
Plaintiff to jhew Caufe why Proceedings on Juch 
Declaration jhould not be jlayed, and why he jhould 
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not deliver a new Declaration. On the Plaintiffs 
/hewing Caufe it was ordered by Conjent of the 
Agents on both Sides, that the Rule jhould be dij^ 
charged, and the Defendant Jhould be at Liberty to 
plead a Tender as of Eq^er Term lajl. 



Rye againji Croflmah. Trin. 7 Gf 8 Geo. 
II. 1734. [Prac. Reg. 414. Barnes^ 
475. S. C] 

Cooke. 

AMOTION* to fet afide a VerdiS on two Verdiafet 
ObjeSions : Firjl, Bccaufe it did not ap- ^^ olJjfl 
pear by the Copy of the IJJue delivered, that the thrpubtiff. 
Plaintiff* had Joined IJfue with the Defendant, by 
putting himjelf on the Country. And Secondly^ 
for a Variance in that RefpeS between the IJfue 
and the Record o( ,Nifi prius, the Record being 
made right. 

The Court granted a Rule tp Jhew Caofe, and 
afterwards on hearing Counjel on both Sides, the 
Verdifi was fet afide, the Defendant, having made 
no Defence on the Trial, he relying upon the above 
Objefiions ; but by Confent the Caufe was direfied 
to be tried the Sitting after Term. 

In MuSoy V. Bronvn^ ^rik. iZ'Geo.'UX, Kemp, Serjt, moved 
to fet afide a Vetdift obtained by the PlamtifF on the ground 
that no Iflbe had been joined between the parties. The Court 
decided that no Iflue having been joined, the Jury (hould have 
been dilbiiiTed. Fid. Heath v. Waiker, % Stran, 1117. 
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Pigott, Widow, V. Charlewood. Trin. 
7 e? 8 Geo. II. 1734. [Prac. Reg. 
41. Barnes f 200.] 

Coeii. 
Attorney*! Pri- ^^T^HE Defendant haying been taken in Execu- 
^^i^ ^^ I tion, whfle he was attending the Execution of 
«^ Ir 607S a Writ of Inquiry, the Court was moved that he 
€Mja t'bert attd. might be difcliarged, which was ordered accordingly 

upon hearing Counfel on both Sides. 



Motion to fet 
•AAt Procefsy 
the Attorney*! 
Name not be- 
ing put to it. 
Vtd, MorUj Y. 
Jobrnfm, fifi^ p. 
106. 



Blackball againji Gould. 7r/k 7 £^ 8 
Geo. II. 1734. \Prac. Reg. 441. 
Barnes^ 407. S. C] 

AMOTION to Jlay Proceedings becaufe the 
Attorney's Name was not put to the Copy of 
the Proce/s ferved upon the Defendant, as the Afi 
of 2 Geo. II. cap. 23, x. 22, for the better Regula- 
tion of Attomies and Solicitors, required ; the Court 
denied the Motion becauje it did not concern the 
Parties Jo as to make the Procefs void, but only the 
Attorney who /tied it out, who might be cenfured 
for not purfuing the Direfiion of the ASL. 
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[103] Smith againft Wintle. Trin. 7 Gf 8 
Geo. II. 1734. [Prac. Reg. 354. 
Barnes^ 405. S. C.j 

Bomt. 

AMOTION to Jlay Proceedings, no Writ wh«t Service 
bein|r regularly ferved ; the Court granted a g^LdLTab- 
Rule to jnew Cauje, and on Jhewing Caufe it fconded. 
appeared by the PlaintifPs AiHdavit, that the De- 
fendant abjconded and was hard to be met with, and 
therefore the Plaintiff watched him, and Jaw him go 
into a Hou/e and Jhut the Inner Door after him ; 
upon which the Plaintiff followed him, and thrujl 
the Copy of the Writ into the Room after him, 
which the Court held to be good Service, and dif* 
charged the Rule for Jhewing Caufe. 



Hill, Efq; againft Jcffcrys, Efq; Trin. 
J &S Geo. II. 1734. [Prac. Reg. 411. 
Barnes, 438. S. C] 

Modon for 
ThomTon Tnal at Bar in 

AMOTION for a Trial at Bar, the ASion Simmd°c^n-* 
being for Criminal Converfation, the Damages verfadon. The 
being laid in the Declaration to a large Sum of ^^^ have 
Money, and a great Number of Witnejfes to be been granted in 
examined; the Court granted a Rule to Jhew dieKing*i 
Cauje ; which was afterwards made abfolute. cdTe^sb 7^» 

GtrwuttM, 
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Smith againji Roe. Trin. j & S Geo. 
II. 1734. [Prac. Reg. 2. Barnes^ 
331. S.C] 

Tbompfon. 
pieaof Antient A MOTION for Leave to plead Antient De- 
Demefiie ought jfV mejhe, bttt denied, becauje fuch Plea b to the 
wUhLflS^firft Ju'^fdifiion of the Courts and ought to be pleaded 
fourDayi. vuL within the firjl four Days of ihe Term after the 
HoUfaft V. Carl- Ddclftration delivered or left htt the Office, at other 

Td^fiilt^ ' ^^^ ^ Abatement. 



cited. 



Irwin vetfus Goldfmith. Mich. 8 Gea. 
11. 1734. [Prac. Reg. 247. S. C] 



A Motion to /^^NE Ingram a Quaker was returned on a Jury, 

difchaige a \^ and refujing to be /worn was fined 40/. on the 

^'cZZ Stat. 3 G«. II. cap. 25, by the Lord Chief jujlice 

on a Jury. ^y^^ i it was now moved in Court and injifled, that 

by the Statute of 7 W 8 ^. III. cap. 34, fee. 6, a 

Quaker could not ferve upon any Jury, and the lajl 

A3 Jays, if they don*t appear, they Jhall be fined, [104] 

whereas this Quaker did appear and offered to take 

his Affirmation, but that could not be taken, becauje 

the lajl KSL direfis the Jury to be fwom. Cur^ JdvU 

fat'; the Court afterwards delivered their Opinionsy^ 

riatim in relation to this Matter, when it was hetd 

by Eyre^ Chief Jujlice, Denton and Reeves^ JujUces, 

(Mr. Jujlice Forte/cue having Jbme Doubt) that 

Quakers are not exempt by any A61 of Parliament 
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from ferving on Juries^ and therefore if they will not 
ferve they mujl be fined ; but it was /aid a Quaker 
might be excufed, by a proper Application to the. 
SeQions, from being named as one of the Jury. 



Gowcr verfus Heath. Trin. y & S Geo. 
IL 1734. [Prac. Reg. 431. Barnes, 
445. S. C] 

Cooii. 

AN ASion for fcandalous Words fpoken of the Mo^o" «<> ^'^ 
Plaintiff by the Defendant; IJue and VerdiS y^^'kT 
for the Plaintiff^ but the Jury having given but u. Smaiinefi of 
Damage^ the Plaintiff now aooved for a new. Trial ; Damages, 
the Court refujed to grant a Rule, there being no 
Precedent of a Veidifi being Jet ajideby Reafon of 
the Smallnejft of Damages, thdugh frequent for 
excejiive Damages. 



Morley againjl Grub. Trin. y & S Geo. 
!!• 1734- leprae. Reg. 40. Barnes, 
200. S. C] • 

Tbom/hn, 

T TPON a Motion on the Behalf of Mr. Forreft Attorney ar- 
U to be dlfcharged out of Cujlody, he having "**^[^y«^45 
been taken on an Execution as he was returning hUPrirll^ 
from Mr. ThomfofCs Office, where he had been Fid, Garden t. 
attending upon the Taxation of Cojls \ in this ^*^'» ^"'%^' 
Cauje a Rule Nifi was granted ; but upon Jhewing ^^^ ^«^ 
Cauje it appeared that Mr. Forreft had left a Pledge 
in the Bailiffs Hands. The Court held that he 
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had thereby fttbinitted to the Arrejl, and waived any 
Benefit of Ms Privilege, and dierefore they dif- 
duuxed the Rule which had been made for /hewing 
Caufe. 



Whether a 
Serjeant flull 
be fued by BiU 
or OriginaL 

V. ScnggXy % 
Mod, 296, 
2 Lev, 129, 

3JCrf.4»4»4»9f 
Cn, Car, 84, 

&C.; Baktrv, 

SmmdoUf i Ld, 

Rtymond^ 399, 

Hdu 589, 3 
StJk^ iS39 S. C 



Swain againft Girdler, Serjeant at Law. 
Trin. 7 & S Geo. II. 1734. [Prac. 
Reg. 380. Barnes, 371. S. C] 

Bomt. 

A N Afiion brought by BOl againjl the De- 
£\ fendant for Work done, the Defendant pleads 
in Atntement that he ought to be fued by Original, 
and not by Bill ; on this a Demurrer was Joined ; 
and after many Arguments and Cafes dted, the 
Court faid the Cafe of a Serjeant and Prothonotary's 
Clerk are upon the fame Foot, neither of them being 
bound to Perjbnal Attendance, as Prothonotaries [105] 
and Attomies are, Jo that he ought to have been 
fued by Original ; and therefore the Court gave 
Judgment for the Defendant that the Bill Jhould 
abate. 



No Motion to 
be made for 
putting oflFTrial 
unlefs made two 
Dayt before 
DayofTriaL 
yid, RoherU v. 

p. 98 ; amd 
esfes there ciud. 



Agar againji Hill. Trin. 7 Gf 8 Geo. 

II. 1734. 

Cooke. 

AMOTION to put off a Trial, but denied, 
becauje all fuch Motions are to be made at 
leajl two Days before the Day of Trial, and this 
Motion was made only the Day before. 
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Adkin againft Worthington, an Attorney • 
Tr/Vi. 7 ef 8 Geo. II. 1734. {Prac. 
Reg. 35. Barnes^ 331. S. C.] 

Cooke, 

THE Defendant demurred to the Declaration, Nature of 
and for Caufe Jhew*d that the Plaintiff, hi fet- ^^ o»'»"«* 
tbg out the Preamble to the Bill, had not mentioned ^f ^eBi^rt* 
the Nature of the ASion ; upon the Argument, the good. Vtd. 
Court declared that the Caujc of ASion was Juffl- ^^'^ ^• 
dcntly fet forth in the Bill, and therefore no Matter f"o/^' ^' 
{f it was omitted in the Preamble ; quod conftat clan 
non opus eft verificare^ and therefore gave Judgment 
for the Plaintiff upon the Demurrer. \ 

Note; In Darker againft Ward^ Trin. 1734, Cooke, the 
Court reiblved accordingly upon the Cune point. 



Jamet againft Voyer. ^rin. 7 Sf 8 Geo. 
II. 1734. [Prac. Reg. 355. Barnes, 
296. S.C.] 

Cook^. 

AMOTION to Jlay Proceedings, the Writ J^ft^^^Tfor"*" 
being returnable on a Sunday , and a Copy Effob-day tho' 
thereof fdlved with Notice to appear upon the JHon- Sunday, nd. 
day after, whereas the Effoin-lizy was on the •^fip'^'B^get, 
Sunday ; the Defendant did not complain to the c«aZ(«i V^ban- 
Court of this Irregularity, till after Notice of a /m,/^, p. 115; 
Declaration was ferved, tho* before Judgment jigned, '^f/^*' '^^ 
which it was injijled was too late ; but the Court iimgularity in 
faid, Jince he came before Judgment ^gned, it was the Notice on 
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Procefi may be fij^n enough ; for tfll /crving of the Notice of the 
anyTiSrbt' Dedaration hc could not teU whether the Plaintiff [106] 
fore Judgment, woold proceed opon fuch irregular Service of the 

Proce/s ; and therefore Procee(Ungt were Jlayed. 
Vii, CafnjiM v. Martin^ Stnu^e, lojz. 

Cooke and another againft Sankey. 
Triniy & 8 Geo. II. 1734. [Prac. 
Reg. 64. Barnes, 65. S, C] 

Borfit 
Bail in Trefpafi A MOTION for a conimon Appearance^ die 
^^« jfJL Plaintiff's Affidavit jet forth, that the De- 
Ground and fendant entered the PlaintifPs Hop-Groond, and did 
taking away take and Carry away jeveral Thousands of Hop* 
hii Hop-Poles. Poles, to his Damage 20/. The Court faid the Afl 
(«) Stat. izG.L of Parliament (a) did not dijlinguijh Afiiona, but that 
'- >9* the Plaintiff might hold to Bail in Trefpafs, as well 

as in any other A£lion. 

Eafon and his Wife againji Wilkins 
and his Wife. Trin. 7 Sf 8 Geo. II. 

1734- 

Cooke. 
imie amended. A MOTION wade in £tf/?/r Term laft to arrejl 
yid, mUfoUv. 2\^ the Judgment in AJfault and Battffyi there 
^^i^'vu^ had been two fevcral Pleas of Son AJfaulU and IJJue 
So//. '^r.' a 10, was joined in the lajl, but left out in the fir^. The 
(//f. .Aneitd- Court granted a Rule to Jhew Caufe, which was 
"^')' now dijcharged on hearing the PlaintifTs Counjel, 

becauje it appears to be the Clerk's Mijlake, and 
amendable by the Statutes of Jiofail^ and befides, as 
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the IJQfue is joined in the latter Plea, that may alfo 
have Reference to the Firjl. 

NoUj In Lyne againft Grten^ the like Refolution in an 
AAion on two Bonds, where liTue was joined as to one Bond 
and not in the other. 



Morley againft Johnfon. Trin. 7 G? 8 

Geo. II. 1734. 

Bmmt. 

AMOTION to Jlay Proceedings upon Procefs Procefs de- 
delivered without the Filazer*s Name being li^^"* without 
put thereto. Cur*, the AS of Parliament does not Ju 5/L?^/** 
require it, fo no Rule was granted. y, Gould, ante, 

The fame point was determined in Gardiuer v. Cumiits, ^ jj *^ ^^' 
NGcA, 5 Geo, ill. C. B, on the authority of Morley r, Joknfou, 
Nares for Defendant. 



Camp, qui tarn, &c. againji Gale. T'rin. 
7 Sf 8 Geo. II. 1734. \Prac. Reg. 
238. Barnes, 247. S. C] 

Cooh. 

MOTION in Arrejl of Judgment the lajl No Motion in 
_ Day of the Term without Notice of the ^'"^^J"!*" 
[otlon, and a Rule to /hew Caufe was granted; pay^ofdie* 
but the Court faid, that no Motion in Arrejl of Term without 
[107] Judgment jbould hereafter be made, without Notice, Notice, 
on the lajl Day of the Term. 



A 

Mode 
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A true Copy of 
the Libel ought 
to be produced 
upon Modon 
for a Prohibi- 
tion. 



Eglesfield againji Anderfon. Trin. y & S 
Geo. II. 1734. [Barnes^ 427. S. C.] 

A RULE obuined to Jhew Caofe why a Prohi- 
bition Jhottld not be granted, but upon Jhewing 
Caufe it was injijled, that no authentick Copy of 
the Libel was produced, which the Court faid ought 
to be done, and it mujl be proved by Affidavit to be 
a true Copy, and for want of fuch Affidavit, the 
Rule was difcharged. 



Cofts on Ver- 
dia for De- 
fendant!, tho* 
Come of them 
let Judgment 
go oy default. 
Fid, Porter ▼. 
Harris, Lev* 63. 



Langdon againji Vinicombe and others. 
Trin. 7 G? 8 Geo. II. 1734. [Prac. 
Reg. 102. S. C] 

Cooke. 

AN Afiion upon the Cafe on Jeveral Pronifes ; 
fome of the Defendants pleaded Non AJJump- 
fit^ and others let Judgment go by Default; the 
Defendants, who pleaded had a Verdifi. It was 
moved that the Defendants Jhould have Cojb on the 
Verdifi, the Plea going to all the Declaration, the 
Court ordered CoJb to be taxed accordingly on the 
Verdia 

In Bridgts v. Kaymomd^ i W, Blacky Soo, where the cafe of 
LoMgdm ▼. Fimdcombe was cited, it was held that, where the 
Plaintiff has a verdifl on any one of feverai Counts, cofts 
(hould be taxed for him only, according to the practice of the 
Court of C. P. 

In Norris v. fTaldnmy i fF, Blacky 1199, the fame point was 
determined. 

In Peterfon v. Bogarsy Mick, 4 Gto, III. C. P., where fome 
of the iflues were found for the Defendant, Motion was made 
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tbat the Prothonotaiy might tax the Defendant, his Cofts of 
thofe iflues that were found for himj but the Lord Chief 
Juftice {Lord Camden) held that the Stat, 4^5 Ann. c. 16, 
which permitted a Defendant to plead (everal matters and (b 
raife many iiTues, (hould not be ufed to put a Plaintiff in 
a worfe condition as to Cofts, and that he was entitled to them 
as before that A61. Fid, Greenkow v. Il/Uyy Barnes^ 136; 
Jones y, Dawes ^ Barnes, 140. 



Harding againji Greenfmith, on the 
Demife of Mary Baker, Widow. Trin. 
7 Sf 8 Geo. II. 1734. [Barnes^ 174. 
S. C] 

Borret. 

AMOTION for Judgment in EJefiment, upon Motion for 
Affidavit that the Declaration was delivered Judgment in 
to the Wife of A. B. and to B. T. and to each of S^Sr"inc«- 
them, and fwears that both or one of them is uintyinthe 
Tenant in PoJJeJpon ; the Motion was denied for Affidavit 
Incertainty in the Affidavit. 

Note ; In Birbeck againft Hughes^ HU. 7 Geo. II. Barnes^ 
173, the like Motion denied for Incertain^ in the Affidarit, 
which was That the Deponent ddferve A. B.orCMs IFife. 



[108] Thredder againji Travifs. Micb. 8 Geo. 
II. 1734. [Barnes^ ^7S* ^^ ^0 

Cooke. 

MOTION was made the ^%th of October Notice to .p- 
this Term, for Judgment in Ejeament on a JS^/o?next 

Proceeding purfuant to the late KS. of Parliament, Term, Time to 

Stat. 4 Geo. II. c. 28. The Notice was to appear appear enlarged. 

the Beginning of the then next Term. The Court 



A 



lb' Carf re. 
tttsnabk on a 
Simdgy^ Com- 
mitment the 
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faid the Bcginniiig of the Tenn was oncertaiiii, and 
therefore gave the Tenant till the bth of Nwuembir 
to appear and plead. 

Hcwit againji Powcl. Mich. 8 Geo. II. 
1734. \Barnes^ 221. S. C] 

Cooke. 

AN Habeas Corpus was fued out to bring the 
Defendant into Court, returnable in one 
Month after S^ Aficbael^ which was on a Sunday. 
next Day. yid. The Court jald the Defendant might be brought up 
a^^i^' ^^^ four Days after the Return ; the next Day 
it7^' ^' the Defendant was committed. 

Day's Cafe, the fame Term. Mich. 8 
Geo. II. 1734. \_Prac. Reg. 218. 
S.C] 

Cooke. 

WILLIAM DAYvm brought up the ^h of 
November by Habeas Corpus^ direded to the 
Sheriff of the County of Somerfet^ returnable the lajl 
Day of the Term ; the Court would not receive him 
before the Return of the Writ. 

Carruthers againji Lamb. Mich. 8 Geo. 
II. 1734. [Prac. Reg. 108. Barnes, 
120. S. C] 

Cooke. 
Cofti in Tref. XN an Afilon of Trefpafs for an AJault, and for 
SSdf^ilSr^ 1 tearing and fpoiling the Clothes of the PlaintifiF 
the PUintiflF's with whicH he was then clothed ; a Verdifi was 



Where a Pri- 
ioner brou^t 
up before die 
Return of the 
Ha* Corf I the 
Court would 
not receive him. 
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found for the Plaintiff and id» Damages, and 40X. Clothes. Vid. 
Cojb given by the Jury. It was quejlioned by the ^^* ^- ^^^ 
Prothonotary what Cojls he Jhould allow the Plain- ^atiereiitedi 
tiff, therefore a Motion was made in the Treafury for unny v. fTtgg^ 
the Direfiion of the Court, who all a^eed that full f'-^* P' '3^* 
CoJls jhould be allowed, . altho' no Certificate was 
given by the Judge who tried the Caufe ; for it is 
not an Afiion of AJault and Battery within the 
[log] Statute of 22 & 23 Car. II. c. 9, s. 136, for the 
Tearing and Spoiling the PlaintilTs Clothes, which 
is Joined with it, is founded on an Injury to his 
Property, and the Vefdid is general for the 
Plaintiff. 

Evans againji Flack. Mich. 8 Geo. II. 

1734- 

Cooke. Modon to fet 

ON a Motion to fet ajide a Judgment and a afide judgment 
Writ of Inquiry, it was in/ijlcd that the andlnouiry, 
Matter was tranfafied in the Country againji the ^.'^.ajf 
fettled PraSice of the Court ; but on hearing^Counfel in the Country, 
on both Sides, the Court declared, that as this was denied. Vid. 
by Confcnt, and as the Matter had proceeded fo far, ^[^^J* 
they would do nothing in it, and dijcharged the Rule p. 94, ^^ cMJes 

to /new Caufe. tbendted: 

Mar(h verfus Carter. Mich. 8 Geo. 11. 
1734. [Prac. Reg. 37. S. C] 

Thomfon. 

AMOTION was made to tax the PlaintiflPs ^^. Clarke v. 
Bill of Cojls, but denied, the DcfendanU J^^^' '"''' 
having given a Bond for the Money. 

N.B. In the report of this cafe in Praff, Reg, it appears the 
Bond had been given five years. 
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Pool againft Broadfield. Mich. 8 Geo. 
II- 1734. [Prac. Reg. 378. Barnes^ 

431. s.c] 

Thomfon. 
Scire faeUs /^^ ^ Motlon by thc Plaintiff for Leave to quajh 
qiuihed with- \^ a Scin Facias^ the Defendant prayed that 

CofS!^til ^^f^ "^S'*^ ^ allowed him, he having entered an 
Huer V. fn^te- Appearance ; but he not having pleaded, the Court 
kead^oMie^^, declared he could have no CoJU, and that the 
mm'^.^^ Plaintiff may waive his Scire Facias^ without paying 
f.6. ' Cojls, at any Time before the Defendant has 

pleaded. 

Jones againft Hergeft in EjeSlment on the [no] 
Demtfe of John Thomas. Mich. 8 
Geo. II. 173+. [Prac. Reg. 170. 
Barnes, 175. S. C] 

Cooii. 
Modon by A MOTION by the Defendant to fet afide a 

Defendant to /\ Nofifuit^ for not confejQjing Leafe, Entry and 
f5t*for ^" ^"J^'» ^^ account of a Variance between the Ijjue 
confeffing delivered and the Record of Niji prius. For the 

Leafe, Entry Plaintiff it was obJeSed that the Cauje was at an 
nd^a^imn^i End by the Nonfuit ; the Court fai4 if the De- 
cafiiatfte, p. 63, feudant had confejjed Leafe, Entry and Oujler, that 
andesftt there would uot have been malting a Defence, jb as to 

have hindered him from taking Advantage of the 
Variance; but as in this Cafe the PoJ3e0ion would 
be altered without trying the Title, they jet ajide the 
Nonfuit, but upon Payment of Cojls. 



cited. 
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Mifaubin againjl Cofta. Mich. 8 Geo. 
IL 1734. [Prac. Reg. 238. Barnes^ 

Cooke. 

ON the Trial of this Cauje the Plaintiff was Motion to fet 
nonfuited, but died before the Day in Bank, Jjf^* *J"**^;^ 
and the Defendant Jigned his Judgment after the f^j^ ^^ °°~ 
Plaintiff's Death ; and now it was moved to jet after the Plain- 
afide this Judgment, fuggejling that it was not ^''^^*j 
helped by the Statute of the 18 of Car. II. cap. 8, y^c/obeny, 
which enafis, That the Death of either Party, Cor/Acw, p. 149. 
between VerdiS and Judgment, Jhall not be alledged 
for Error, if Judgment on fuch Verdi3 be entered 
within two Terms after fuch Verdid ; this being a 
Nonjuit, the QueJUon was. Whether the AS does 
not extend to Nonjuits as well as VerdiSs ; the 
Court declared that this was not an Irregularity, but 
Error, and to be reverjcd by Writ of Error only, and • 
therefore denied the Motion. 



re- 



Cope's Cafe. 

Cooke, 

ISAAC COPE brought up by Habeas Corpus, re- prifoner .- 
turnable on the Morrow of St. Martin f at his manded for not 
own Injlance, but refujinfi; to pay the Gaoler's Fees, Pf^?^,*^* 

*i_/-V^jji_»^^*' Gaoler's Fees. 

the Court remanded him. ^j. Metuies v. 

140. 
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Gorman againft Boyle. Mich. 8 Geo.[iii] 
II. 1734. [Prac. Reg. 388. Barnes^ 
297. is. C.J 

Cooh. 
Noti^Hf tS a motion to fet ajidc a VcrdlS becaujc only 
thrDeftndMt' l\ eight Dayt Notice of Trial wai given, 
living in /rc/tfii^. whereat the Defendant's Habitation it in Inland \ 

^'^Kt^y *^ ^^""^ i*^^ ^^ *^ Defendant'! Habitation be 

n Vtifm lr, forty Milet from London^ he mofl have fourteen 

Goodj^f amtif Dajs Notlce of Trial, let him live where he will, 

P- 7». and therefore jet ajide the Verdifl. 

Gray againji Saunders. Hil. 8 Geo. IL 
1734. leprae. Reg. 131. Barnes, 248. 
S. C] 

Bom t 
^^^No ce nP^^ PlaintifFhaving entered an Appearance for 
oftheDecian.^. X ^^^ Defendant according to the late Statute, 
tion. filed a Declaration againji him, and gave a Rule to 

plead, and jbme Days after jcrved the Defendant 
with Notice of the Declaration ; the Court held that 
the Rule wat irregular, for it jhould not have been 
given till after the Notice was Jerved, the Declara- 
tion being well delivered, from the time of Notice 
only. 

Mathews againji Wheat. 

Cooii. 
After time to A FTER Time given to rejoin Ijfuably, the 
Se Pt!S*m^ /\ Party may demur if he wiU ; the Reafon of 
D«nur. ™*^ giving Time is, that the Party may conjider whether 

he will demur or not. 
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[112] Coftar and his Wife againft Standen. 
Hil. 8 Geo. II. 1734. \Prac. Reg. 

423. S. C] 

Thomfm. 

AMOTION to change the Venue, and a Rule Venue not 

granted to f ew cauje ; upon Jhewing Caufe ^J^J^ 

it appeared, that the Defendant had pleaded before rtd. Treajure v. 

he applied to chaise the Venue ; the Rule wat ^rigbt^ ante, 

dijcharged for that the Venue is not to be changed ^iJJ*J^/''^' 
after the Defendant has pleaded. 



Newman againji Butterworth. Hil. 8 
Geo. II. 1735. \Prac. Reg. 82. 
Barnes y 66. S. C] 

Thomfon. 

AMOTION to jlay Proceedings againji Bail Proceedings 

upon the Recognizance till the Writ of Error ^^^l *^ 

be determined ; the ufual PraSice has been, if an the Rec^i- 

Afiion be brought againji the Principal on the sance, a writ 

Judgment, the Plaintiff may proceed to Judgment, 5e^"^'„***^i^ 

tho* a Writ of Error be depending ; but this Caje ^Xmt v. 

being againji Bail, if the Plaintiff Jhould obuin ^» ^^t p* 

Judgment, the Bail could not render the Principal ; ^^ 
and therefore Proceedings were Jlaid. 

Note; In CUirki againft Baker^ Barnes y p. 68, the like 
Reiblution was made. 
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The King againji Haryes. Hil. 8 Geo. 
II. 1735. [Prac. Reg. 437. Barnes^ 
31. S. C] 

Cooki. 

Sheriff to bring 4 N Attachment on a Contempt, returnable 
1^^;^^^ l\ Widmfday after the OSttrui of St. Hilary, 
Ibri Contempt, wUch was the Day before the Term. 
returnable the A Motion in the Treafury for the Sheriff to bring 
Tm*!^i5^ in the Body, upon a Return, that he had taken the 
Hemtv.PpwBtU^ Body; it wat injijled that tho* the Return of 
««/#, p. 108. the AtUchment was before the flrjl .Day of the 

Term, yet the Sheriff /hall return his Writ any 
Day within four Days after. The Court made a 
Rule for the Sheriff to bring in the Body. This 
Matter was moved again, and a Rule to jhew 
Cauje why the Attachment Jhould not be quajhed, 
there being no fuch Return. The Rule inlarged to [II3] 
next Term, and then the Writ was quajh*d« 

NoUj In Rooh againfk Nwimt^ Trim. 10 Gm. II. (Miy the 

like Refolution on an Attachment of Privilege. 



Hamond againft Woolmer. Hil. 8 Geo. 
11. 1735. [Prac. Reg. 116. Barnes, 
28, 120. S. C] 

Tbomfon. 
Coftt taxed A MOTION to fet ajidc CoJU of a Nonjiiit 

bTAidfo'lS**' ^ taxed upon a Rule of Court; on a Trial at 
Executor, after Ni/i prius, a Verdifi was given for the Plaintiff, 
Defendant*! Jubjea to the Opinion of the Lord Chief Jujlice on 
^'*^- a Cafe then made, and if his Opinion Jhould be for 
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the Defendant, then Defendant wat to have the 
Cojb of a Nonfuit. His Lordjhip's Opinion being 
for the Defendant, Cojls of a Nonjuit were taxed 
npon the Rule, and after this the Defendant died, 
and the Cojlt demanded of the Plaintiff by the 
Defendant's Executor : It wat debated whether an 
Executor jhall be intitled to, and can make a proper 
Demand of thefe CoJls, it being injijled upon, that 
that Matter ought to be reciprocal, for if the Plaintiff 
had died,, his Executor would not have been obliged 
to pay thefe CoJb. 

The Court were of a contrary opinion, and jaid 
the Executor was intitled to Cojls, and granted an 
Attachment againjl the Plaintiff for NonpHyment 
thereof, but ordered the fame not to Ijfue, if the 
CoJb were paid in three Days. 



Squire the Elder againft Almond. HiL 
8 Geo. II. 1735. [Prac. Reg. 446. 
Barnes, 297. S. CJ] 

Cooke. 

AMOTION to fet ajide a Writ of Inquiry for inquiry fetaiide 
the Uncertainty of the Place in the Notice, ^^\^^ ^^ 
which was that the Writ would be executed at the Sinty b'ST" 
SherifPs OiBce in Northampton^ whereas it jhould Nodce. Vid. 
have been at juch a Place, being the SherifPs OfBce, ^^firdy. 
for the Defendant might not know nor be able to J^J^lndcaje 
find out where the Sheriff's OfBce was kept, and tbnt dted. 
the Notice likewife expreJQfed that the fame would 
be executed between the Hours of Ten and Two, 
whereas it jhould not have exceeded two Hours ; the 
Inquiry for both thefe Reafons was fet aJide, but no 
Cojls were ordered to be paid. 
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Need not be 
fifteen Dayi 
between the 
Tefte and Re- 
turn of a Sdre 
FacUu. Vid, 
Laynck y. 
Arthur^ OMttf p. 
34, Naers ▼. 
CountefsofHunU 
ingdon^ I iMt' 
vncbj 24, Good- 
wti ▼. BeaJAean^ 

599. S, C. 



Declaration 
againft a 
Prifoner in a 
County Gaol, 
need not be 
filed before the 
Delivery. 



Stat. 4^5 

^. er M. cap. 



21 



Price and Selby againfi Lewis and others. [114] 

HiL 8 Geo. II. 1735. [-P''^^- ^^g- 
377. 5. C] 

Cooke. 

SCIRE FACIAS againfi Bail, Plea in Abatement 
that there are not fifteen Days between the 
Tejle and Return of each of the Scire Facias* s ; 
on Demurrer Judgment for the Plaintiff, that the 
Defendants an/wer over, for there need not be fifteen 
Days between the TeJle and 'Return of each of the 
Scire facias^s^ but only fifteen Days between the 
Tejle of the firjl Scire Facias and the Return of the 
Jecond Scire Facias. 



Strickland^ Bart., againji Hodgfon. HiL 
8 Geo. II. 1735. [Prac. Reg. 329. 
Barnes^ 372. S. C] 

Cooie. 

AMOTION to Jlay Proceedings upon a Decla- 
ration delivered to a Prijbner in a County 
Gaol, becauje juch Declaration was not firjl entered 
in the Prothonotary's Office, and on hearing Counjel 
on both Sides, the Court jaid there was neither A3 
of Parliament, nor Rule of Court, that did oblige 
the Filing juch Declaration before the Delivery 
thereof to the Prifoner, but that it was jufficient to 
file juch Declaration in the Office any Time before 
the giving a Rule to appear and plead. 

Ntfte 5 The Entring the Declaration with the Prothonotary, 
is only neceflary where the Prifoner is in the Fleet. 
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Pcirfon againft Ives. Hil. 8 Geo. II. 
1735. [Barnes^ 332. S. C] 

Cooki. 

AMOTION for Leave to add the general IJfue ^^ ^l 
to a Plea of Non ajfumpjit infra lex annoSj ^^^^^ *" 



ion or 



a. Demurrer. 

The Court dijcharged the Rule to Jhew Cauje, ^fj^l\^ 

for they faid a Defendant cannot add to his Plea rT^] s7p. 
after a Replication or Demurrer. 



[115] Roe againji Doe. Hi/. 8 Geo. II. 1735. 

[Barnes, 176. S. C] Good service 

N EJeSment, a Motion for Judgment, the Tenant 3^^,^"^^" 
^ acknowledged he received.the Declaration from Tenant's Fa- 
his Father, and held by the Court a good Delivery, ^^9 Tenant 
and Rule for Judgment ordered. A^^dJ?!"^ 

Notes Snap€ againrf Huta. Mil. 9 Geo. U. The Kke VULIGrawul 
Refolution on a Deliveiy to the Daughter, aiid the Tenant's ▼• Baekboufi^ 
confeifing the Receipt ot it. ««"f ^ 75- 



I 



Chalken againji Janfon. Eaji. 8 Geo. \l. 
1735. {^Barnes, 298. S.C] 

Cooke. 

A COPY of Procefs ferved with Notice to ^^^\^"^* 
appear at the Return, being the %ydoi pe«oVdie^ 
O£fober^ whereas the fame Jhould have been the Appearance- 
Return-Day, which was the Sunday before ; upon a ^y* ^ 
Motion tojlaythe Proceedings, the Court granted {^e^^iosfZd 
a Rule to Jhew Cauje. In Sajier Term following, tafes there dteJ. 
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the Rttle was dijcharged, upon hearii^ Coonjel on 
both Sides, the Defendant being too late in making 
Application, for he did not complain to the Court 
till after Judgment Jigned. 



Freeman and his Wife againji Cannon 
and others. £^. 8 Geo. II. 1735. 
\JPrac. Reg. 160. Barnes^ i. S. C] 

Modon to fet XN Dowcr upon a Motion to jet ajide a Grand 
cS^ft^^t' X G7^^ becauje the Summons was not proclaimed 
o/^fficient fourteen Days before the Return, according to the 
Summont. Statute 31 £/rx. cap. ^fjic 2. 

The Court ordered a Rule to Jhew Cauje ; and no 

Defence being made, the Rule was made abjblute 

on AiBdavit of Service. 



Noble againji Lancafter. Eaji. 8 G^^. [116] 
II. 1735. \Prac. Reg. 374. Barnes^ 
125. S. C.J 

What Cofts on TN Trovcr, Non affumpfit^ IJfue thereon, and a 
jm Inquiry after I Verdifi for the Plaintiff pleaded, but the IJue 
5S^ had B^inff immaterial, Judgment was fet aJide, a Re- 
been ordered, pleader Ordered, and for want of a Plea, interlocutory 
Judgment was Jigned, and a Writ of Inquiry ex- 
ecuted ; and now the Quejlion was, if the Cojb of 
the Trial jhould be allowed hi the Taxation ; the 
Court directed that fuch Cojls jhould not be allowed, 
for that in this Caje there were Faults on both 
Sides. 
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Danes dgainji Monfay. 

AMOTION for an Attachment for not per- Arbitrators 

forming an Umpirage, and granted Nift. It ^^ ^f^^T* 

it fettled that Arbitrators cannot proceed on a ^ed^ 

Reference, after they have once named an Umpire, Umpire. Stm, 

for then their Authority ceafes, tho* the Time for 9 ^ 10 »^. III. 

making their award it not expired. • ^' '^' 



Jones verfus Wilkinfon. 'Eaft. 8 Geo. 
II. 1735. \Barnes^ 249. S. C] 

Thomfon. 

T ] PON a Motion to Jet ajide an Interlocutory judgment held 
\J Judgment, on the Defendant't Attorney's good tho' the 
Affidavit, that he was not called on for a Plea, a A^*"^iJat 
Rule to Jhew Caufe was granted. On Jhewing notc™kdo«* 
Cauje, it appeared that the Defendant's Appearance ^or a Plea. 
was entered by the Plaintiff, purfuant to the p''*^^'^' 
Statute, and that Notice of a Declaration being 5^^' '" '* ^' 
filed, had been delivered to the Defendant ; the 
Court declared that in this Caje the Plaintiff was 
not obliged to take Notice of any Attorney that 
Jhould afterwards appear to be concerned, and held 
the Jtt(^;ment to be regularly Jigned. 
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Inaaidkm 

and Feme^ if the 
Wife only be 
arrencdy uie 
(haU be dif. 
charged on a 
Common Ap- 
pearance. Fid, 
Griffitbv. 
Btmef^ oMttf p. 
52, lUirs Abr. 
583 fH)//. 8. 
I SUL 395. In 
B. B. Oarkjm 
y, fFatkinfim and 
Wife, Trim. 9 
Geo. I. 



againji Halpenn and his Wife. Eaji. [117] 
8 Geo. II. 1735. [Prac. Reg. 65. 
Barnes^ 67. S. C.] 

BwTit. 

AMOTION in the Tfcafory to difcham the 
Defendant's Wife, taken on Mejhe Proceft 
withont her Hujband. 

Curia : She Jhall be dijcharged on a Common 
Appearance, for otherwije it might be in the Power 
of a Hujband to Jet up Jham Afiions againji hit 
Wife and keep her in continual Imprijbnment ; but 
in caje both Hojband and Wife had been taken, 
then both Jhould be heki till Bail be given for both, 
for otherwije a Woman might marry a Prijbner, and 
thereby might defraud her Creditors. 

NoU; The Law fe^ms now to be fettled, that if Huiband and 
Wife are taken on mefxie procefs, (he (hall be Difcharged \ fo, 
if fhe is arrefted alone ; otnerwife a Hu(band may contrive to 
imprifon his Wife ; fo where fhe is taken in Execution lor 
Cofts, being improperly made a Plaintiff with her HoflNUid % 
but if both are Arrefted for a Debt of hers, dumfila^ he muft 
at leaft put in Bail for both, otherwife,a Woman by Marrying 
a Prifbner may cheat all her Creditors. But if both are in 
Cuftody in Execution, (he cannot be Difcharged. This 
Diftinoion between me&e proccfs and Execution was fully 
fettled by WHm/t Ck, J, in the Cafe of Roberts y. Andrews 
C.B. Trm. lo Geo. III. vul. 3 ff^iis. i*^ 2 ^. Block, f%o. 
S. C. Goodtiile on Dem, Gardner ▼. Mary GarSmr and 
FrankSn, NHck. 18 Geo. III. 
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Cowper againfl Sayer. ^aft* 8 Geo. II. 

1735. \FraC. Reg. 42. 5. C] An Attachment 

^ , againft an 

(^OOMi. Attorney for 

AMOTION for an Attachment, and Rule Ntfi^ bringing an 
againjl Hodgfm an Attorney, for commencing ^^^jj^^^" 
a Suit in his own Name after he was forejudged; after he was 
on jhewing Cauje the Rule was made abfolute, and forejudged. 
an Attachment granted againjl him. rtw^wf^ 

p. IZI. 

Maddox againji Pafton. Eaft. 8 Geo. 11. 

1735- 

Cooke. 

SIX Pounds brought into Court on the common Money paid 

Rule, and the Plaintiff recovered but five J^J^^^^^JJ^p"' 
Pounds ; by the Words of the Rule, the Plaintiff fe^ant Ui Part 

was to have the Money out of Court; but the ofhisCofts. 

Defendant moved to have the jix Pounds paid in ^^' •^"**- ^'"^ 

Part of his own Cojls, and granted. ]k^e\iud. 



Tomlinfon againji White. Eaji. 8 Geo. 
II. 1735. l^Prac. Reg. 109. Barnes^ 

-* ■ No more Cofts 

Cooks. than Damages 

N Trefpafs ^are claufum fregiu and for break- ^J^^Pf*' 
^ ing a Door, the Plaintiff had laid Special Mcholh^Zd 
[118] ID^in^g^ '^^ ^^s Declaration; the Jury found the Rofiery.Boltmgy 
Special Matter for the Defendant, and the Rejl for ^^i^'f^^^^^j^ 
the Plaintiff, and Damages five Shillings ; and now '^dDamyv. ^ 
the Defendant moved that no more CoJls than ff^tgg, poft^ p. 

A A '37. 



I 
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Damages jhould be allowed, and a Rule Nifi was 
grantedy wMch wat afterwards made abjblute, upon 
hearing Counjel on both Sides, becaofe the jpedal 
Matter being found for the Defendant, the Re^ was 
a Trefpajs againjl the Plaintiff's Freehold, the 
Title of which might have come in Qpejlion ; and 
therefore it was requijite that the Judge Jhould 
have certified in Order to intitle the Plahitiff to full 
Cojls. 



Smith ^gainji Hayward. Eaji^ 8 Creo. 
II. 1735. [Prac. Reg. 382, 415. 
Barnes^ 480. S. C] 

BorreU 
Two Sets of A N Aflion for Words, viz. //>, meaning the 
i!!I^AaioMbic, ^^ Plaintiff, hath f(?;n;n/«^rf5flAOTjftt^<?« my CA/W, 
Verdia fet and other Words, this Child can hang you ; a general 
afide. Reg. Cur, VcrdiS and 100/. Damages. 
^.A 1654, On a Motion in Arrejl of Judgment, the VerdiS 

being General, and the lajl Words not afiionable, 

the Court jet ajide the Verdifi, and ordered a Venire 

facias de novo. 



Clarke agatnji Taylor. Eaji. 8 Geo. II. 
1735. [Prac. Reg. 38. Barnes, 124. 
S. C] 

Coote, 
Attorney's Biu HpiHE Court being moved to tax the Plaintiff^s 
not to be taxed J^ Bill of Cojls, a Rule Nif was granted, but 
otT'*^ upon Jhewing Caujc it appeared that an Afiion had 
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been depending jbme Time, and a Writ of Inquiry 
executed, therefore the Court difcharged the Rule, 
declaring that the Defendant came too late, after an 
Inquiry executed, and the Damages ascertained. 

Noii; The Court feemed of Opinion that it would be too 
late to apply for taxing a Bill of Cofts after Judgment figned, 
but that not being the Cafe before them, no abiblute Deter- 
mination was given as to that Point. 



Williams againji Evan Jones and Edward 
Jones. Eaji. 8 Geo. II . 1 7 3 5 . \BarneSj 
6. S. C] 

Cooke, 

A VERDICT for the Plaintiff generally ; Lord Poftca amended 
Chief Jujlice certified, that the Defendant »>y the Judges* 
Edward Jmes was found Not guUty, but that the Certificate. 
AJfodate had by Mijlake taken a Verdifi againji 
both; ordered the Return of the Poftea to be 
[119] amended, by indorjing on the Poftea, that Edward 
Jones is not Guilty. 



Grimfton againji Grimfton, on the De- 
mife of Lord Gower^ and another. 

Borret, 

SIX Declarations in Ejefiment, delivered to fix six iflUes m 
Tenants, one Appearance and one Plea for all Ejeament put 
jointly, fix /everal ijjues delivered and paid for ; ^°^ **"*• 
Motion to put them Into one, all the Declarations 
being alike. Mr. Jujlice Denton ordered it to be 
fo i the Plaintiff diifatisiied with the Order moved 
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the Court, but the Court confirmed the Judge's 
Order, the conjlant Prafike being to make but one 
Cauje. 



Stratford verfus Marfhall. Eaji. 8 Geo. 

II. 1735. [Prac. Reg. 399. Barnes, 

440. S. C] 
Bomt. 



^ip\^^ ^ ^tx. Term next, and granted after a Rule to Jhew 



Trial put off A MOTION to put olF a Trial tSXLMicbaebnas 

from Eajitr to j\ 

^7i^ M^i/M»i Cauje, tho' it was dedared the common Prafiice 

T. Fnmk^mn^ was Only to put off Trials from one Term to 

P- ♦^^ another. 



Ward againji Colclough. Trin. 8 Gf 9 
Geo. II. 1735. [Prac. Reg. 417. 
Barnes, 480. S. C.J 

Venue not HP^HE Court denied Leave to change the Venue 
changed on a J^ on a Bill of Exchange or promij^ry Note, for 
BUI of Ex- ^g r^ ^^ i,j ^^ Nature of Specialties. 

change or pro- ** ' 

miffory Note. f/otij In Aggers ▼. ViggerSp Trim, ib G^a. II. Cooktj The 

'^ *F^tfi>r ▼. Court made the like Refolution, and fo it was iai4 to be ruled 

^^•'•Wf M P- in the King's Bench. . 
15a. * 
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Byer againji Whitaker and others. Trin. 
8 Gf 9 Geo. II. 1735. \Prac. Reg. 
344. Barnes^ 406. S. C] 

Thomfon. 

IN this Cauje a Motion was made in Eqfier Term Procefs of the 
173s. to^J^'^octcdhmonaTeJatum Capias, ^^^r 
a Copy of wliich had been (erved on the Defendant County Palatine 
in the County Palatine of Lancaftir^ without taking ofLancafer. 
[120] out of a Mandate thereon from the Chancellor of ^^^."'^ 
the County Palatine, and a Rule to jhew Caufe 38. ' ' * 
being granted, the Matter now came on to be debated ^ 
and Cxiunjel being heard on both Sides, the Court 
held that the Procefs was well jerved, and purjuant 
to the Statute of 5 Geo. II. cap. 27, and therefore 
the Rule to jhew CauJe was dijcharged. 



Goodright againji Hoblyn. Mich. 8^9 
Geo. II. 1735. \Prac. Reg. 393, 
Barnes, 298. S. C] 

Borrtt* 

IN EJefiment, a Motion for Cojb for not going countermand 
on to Trial, a Countermand was given in the of Trial may 
Country; but it was obJcSed, that juch Counter- l;^?^^?'" 
mand was not good, for that it ought to have been Country, nd. 
given in Town. The Court declared that all Geny v. SbU" 
Notices of Trial mujl be given in Town, but >"' '^^'^ P* ♦** 
Countermands may be given either in Town or 
Country. 
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Plea in Abate- 
ment without 
Affidavit of the 
Truth of the 
Plea. yid. 
DtUfouMtapu V. 

38 ; aadeaje 
eitea. 



Money ten- 
dered and re- 
fufedy yet De- 
fendant to pay 
theCoftSy 
Plaintiff not re- 
fiifing to attend 
and take his 
Cofts. 



Tomkin againft Perry. Trin. 8 Gf 9 
Geo. II. 1735. [Prac. Reg. 5. S. C] 

Cooke. 

A PLEA in Abatement, vix. That there is no 
/\ Addition of Ejlate, Degree or Myjlery to the 
Deraidant*s Name, was pleaded after a fpedal 
Imparlance, but no Affidavit made of the Truth of 
JQch Plea, and for want thereof Judgment /igned ; 
and now upon Motion to fet ajide the Judgment, it 
was injijled that there is no Occajion for an Affida- 
vit, becauje the Truth of the Plea appears by the 
Declaration ; but afterwards the Parties conjendng 
that the Judgment Jhould be Jet aJide, upon the 
Defendant's pleading an ijQfuable Plea to the A8ion, 
and taking Jhort Notice of Trial, and aljb that the 
Cojb of eadi Side Jhould attend the Event of the 
Suit, no direfi Opinion was given by the Court in 
the principal Point. 

Cotton againji Perks, Widow. Trin. 8 
& 9 Geo. II. 1735. [^Prac. Reg. 
258. S. C] 

Thomfon. 

A RULE obtained for Payment of five Pounds 
into Court; the Money had been tendered, 
but was refujed, and on that Refufal brought into 
Court, and Cojls taxed; the Defendant injijted that [l2l] 
no CoJb ought to be paid, the Plaintiff having re* 
fufed the Money. The Counfel for the Defendant 
injijled, that the refujing the Money, when tendered 
had put the Defendant to the Charge of paying it 
into Court and pleading, therefore the Plaintiff 
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ought to pay Cojb from the Time of the Refiifal ; 
but the Court over-ruled this, for tho' the Defendant 
tendered the Money, jhe coidd not tender the Cojls 
before they were taxed. 

Fofter Plaintiffs PoUington and his Wife 
and others, Deforceants. [Barnes ^ 
2i6- S. C] 

Bomt, 

IT was moved to amend a Fineby Jlriking out the a Fine amended 
Words in America in partibus Tranjmarinis ; *>y ftn^ting out 
this Fine was of Lands and Tenements in the IJland w^r"m 
of Antigoay othcrwifc Antigua in ParocV Sta. Laming \, Beft- 
Maria^ IJlington^ in the County of Middlefex^ and t^*^ «•"> p- 
was pa^ in the Year 17 14. Application had been Z^,^/^** 
made to the Majler of the RoUs, and an Order 
made by his Honour for the Amendment, which 
Order was fet ajide by my Lord Chancellor. After 

treat Debate in this Cauje (a Writ of Error being 
epending) the Judges were unanimoujly of Opinion 
that this Court had the only Cognizance of Fines, 
and ordered the fame to be amended. 

The King againfi Hodgfon. "Trin. 8 G? 
9 Geo. II • 1735. \Prac. Reg. 43. 
S. C] 

Cooke. 

A RECOGNIZANCE to anfwer Intcrroga- Defendant dif- 
XY. dories on a Contempt, and Interrogatories charged of a 
filed; but the Defendant before his Examination ^1,"^^^?^*^^ 
applied to the Court to be dijcharged, on Payment j^y the Cofts 
of the CoJls of the Complainant only, which was of the Com- 
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pUinant yid. granted, and the Recognisance difcharged ; in the 
^^^""P^ ^' ^' Original Caufe a Writ of Error being depending, 
j^,«ifr,p.ii7. ^ Complaint againjl the Defendant was for 

prafUJing in his own Name as an Attorney, being 
forejudged the Court. 



Leave to plead 
double in Pro- 
hibidon. 



Coates and others againji Smith and 

Midgley. 

Cooki. 

IN Prohibition, a Motion to plead double, t/iz. 
That y. C. fsTc. named in tbi Declaration at a 
Meeting f^Cj did not make up a true andjuji Account^ 
lie. And that the Account mentioned in the Declara- 
tionf was not examined^ approved and allowed by the 
Vejiry; which was granted upon hearing Counfel 
on both Sides. 



[122] 



Judgment fet 
afide for want 
of fufficient 
Notice of the 
Declaration. 
Vid, Parfotu v. 
Smithy antij p. 
63 ; and eajit 
there dted. 



Taylor againji Sharman. Trin, 8 Gf 9 
Geo. II. 1735. [^BarneSf 299. 5. C] 

Cooke. 

AMOTION to fet afide a Judgment for want 
of fufficient Notice of the Declaration, the 
Notice was a Declaration is left againji you in the 
Office^ Vc. for 15/. due by tfote under your Handy 
without faying whether in Debt or Cafe, for an 
Afiion of Debt might be maintained on fuch a 
Note, fo that the Nature of the Afiion did not 
appear; and for that Reafon the Judgment was Jet 
a^de up(Hi hearing Counfel on both Sides. 
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Tidmarfli againft Prodler. Mich. 9 Geo. 
11.1735. [Pr^r. i?^^. 336. Barnes, 
373- S. C] 

AMOTION by a Prijbncr for his Dijchargc, Motion to 
the Payment of 2s. 4J. per Week being dif- ^J^ J^ 
continued on the PlaintifPs Death; the AS of caufc**^ci*. 
Parliament does not make any Provijion where the 4//. was not 
Plaintiff dies, jb it is Ca/us omijfus ; however the ""^^^^^^^^ 
Court made a Rule for the Plaintiff's Executor to o^di! 
Jhew Cauje why the Defendant jhould not be di/- 
charged ; and no Cauje being jhewn, the Court on 
Affidavit of Service made the Rule abjblute for the 
Defendant's Dijcharge. 



[123] Knight againji Winter. Mich. 9 Geo. II. 

1735. [Barnes, 68. S. C.] 

Thomjon. 

li yfOTION to fet afide Execution againji the AlUddidit 
lYX Bail; it appeared that the Defendant was ^5%^bo3^* 
rendered,, and the fame entered in the Judge's Book, good. Fid, * 
but not in the Bail-Piece as ujual, the fame having Vandertfi v. 
been taken away by the Plaintiff^s Attorney, fo that f?^^^/^^,^ 
the Render could not be entered thereon ; the Court tb^^ cited, 
held the Render to be good, and ordered the Execu- Ling v. fTood- 
tions to be fet afide with Cojls. J"^'^-^' P- "S>. 



B B 
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Attachment 
againft the 
Sheriff, on a 
Rule ferved 
upon Affidavit 
of Notice on 
one who was 
not Under 
Sheriff, but 
aAed as fuch* 
Vid. FroHkiim 
V. N^^^ fftf#, 
p. 87. 



Arne againft Neeler. Mich. 9 Geo. II. 
^735* [^Barnes, 30. S. C] 

Cooh. 

MOTION for an Attachment againjl the 
Under Sheriff of MiddhfiXy for not retumhig 



a Cat 



a Liapias upon a peremptory Rule for that Purpoje, 
the Affidavit of Notice was to Mr. Benfon^ who 
afis, and for many years lajl pajl has afied as 
Under Sheriff; it was objefied that by the Affidavit 
Mr. Benfon appears to be only an afiing Under 
Sheriff, and not the real Under Sheriff, and that 
Perjbnal Notice ought to be given to the Real 
Under Sheriff; the Court granted an Attachment 
againjl the Sheriff, and faid Mr. Benfon was well 
known to be the a^ing Under Sheriff. 



Taylor verfus Lawfon. Mich. 9 Geo. II. 
1735. [Prac. Reg. 125. 281. Barnes, 
251. S. C] 

Borrst, 

A PLEA was delivered in the Country, and 
afterwards Judgment Jigned for want of a 
Plea, which the Court held to be regular, however 
'f£r^ante,f.^l they Jet ajide the fame on the Defendant's pleading, 
imdcajatkirt and confenting that the Cojls Jhould attend the 
''"''• Event of the Trial. 



Plea delivered 
in the Country. 
Vid, Mumt' 
fiepktH V. TiU" 
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[124] Phillips againft Fowler. Mich. 9 Geo. 
II. 1735. \Prac. Reg. 409. Barnes, 
441. S. C] 

Cooki, 

UPON a Motion to fet ajide a Verdifi for a Motion to fet 
Mifbehaviour of the Jury, it was objefied that «fid« « Verdia 
the Defendant had already moved in Arrejl of Judg- £j^oJ?'5*the 
ment, aiid after this could not be admitted to move jury, 
to fet aJide the Verdifi ; but the Court over-ruled 
this ObjeSion, becauje the Faft of the Jury's Mif- 
behaviour came lately to Knowledge, and granted a 
Rule to jhew Caufe ; and the Defendant's Counfel 
dted many Cafes, where Motions had been made to 
fet aJide VerdiiEb after Motion in Arrejl of Judg- 
ment. 

Craven againft Aiflaby, Mich. 9 Geo. IL 
1735. \Prac. Reg. 294. Barnes, 251. 

s.c.i 

Tbomfon. 

IN this Caufe Judgment had been Jigned too jbon, Tudgment 
and It being by Mijlakc, the Prothonotary Jbruck ^^l^' 
the fame out of his Book ; it was faid that diis had without Mo- 
been often done, and held good. tion. 

Elwood againji Elwood. 

Cooke. 

A QUAKER'S Affirmation of the Execution of Attachment 
an Award, or any other Thing relating to a "^^^^.^ 
Motion for an Attachment, is not to be received or Affirmation. 
read. 
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Swale an Attorney againfi Leaver. Mich. 
9 Geo. 11. 1735. [Prac. Reg. 388. 
Barnes, 299. S. C] 

7T?om/on. 
Nonfuit at die A MOTION to fet afide a Nonfuit obtained at 
aL'^TJwant ^^ *« Sittings for MiddUJex, upon a Record by 
of f^Mn Provifo for want of fourteen I5ayi Notice of Trial ; 
Days Nodce it was injijled for the PlaintifT, that thd* he was an 
PWb! \uL Attorney, and lived in Town, and juppofed to be 
FaugkM^seafty prejeut in Court, yet the Defendant living above 
Mte^ p. 63 s «»/ forty Miles from London^ each Party ought to have 
^^,^^'*^ fourteen Days Notice of Trial ;'the Defendant ob- 
^^1654. jefied that Uie PlaintiiF having fuffered a Nonfuit, [125] 
fx. 21. was out of Court, and could not now be heard, but 

the Court over-ruled the Objefiions, for here the 
Quejlion is about the Regularity of the Nonfuit, 
and if that Objefiion jhould be aUowed, it would be 
Exceptio ejufdem ret cujus petitur Dtffolutio ; and 
they likewije held, that as the Plaintiff mujl have 
been obliged to give the Defendant fourteen Days 
Notice, ^o likewife the Plaintiff ousht to have had 
the fame Notice, and fet ajide the Nonjuit. 

Bray againji Booth. Mich. 9 Geo. II. 
1735. [Prac. Reg. 239. Barnes, 252. 
S. C] 

Borret. 
Judgment hdd ]Vf ON Pros Jigned for want of a Replication to a 

good, dio' 
figned after a 



N^ j-^ - r - 
Plea of Tender where the Money was not 



Non Proi. brought iuto Court, afterwards Judgment jigned for 

want of a Plea. Upon Motion to fet aJide the 
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Judgment, it was objefied that the Non pros was 
good till /et ajide, and therefore Judgment irregnlar, 
but the Court over-ruled that Objediion, and faid 
the Non pros was irregular, and therefore of it's jelf 
void. Upon this Motion the Prothonotaries Mr. 
Thomfon and Mr. Bomt both affirmed that the 
Judgment was good, and that the Non pros being 
irregular, there was no occajion to move the Court 
to jet it ajide. 



Auftin againjl King and his Wife. Hil. 
9 Geo. II. 1736. [Prac. Reg. 337. 
S. C] 

THE Defendants were brought into Court in a Man and 
order to be dijcharged ; the Quejlion was, W« ^^^* ^'jl 
Whether the Hujband and his Wife Jhould be ^^^.^rT 
allowed zs. 4d. a Week each, or whether, there week, tho* but 
being but one Judgment, one 2s. 4J. jhould not be <>»« Judgment- 
fufRdent. The Court were of Opinion that the Afi 
of Parliament extended to the Perjbn, and not to 
the Cauje, and therefore ordered is. 4J. per Week 
to each. 



Ware againfi Rackett. Hi/. 9 Geo. II. 
1736. [^Barnes, 30. S. C] 

Cooke. 

THE Court was moved for an Attachment Arreft,Affi. 
againjl the FlaintiiF, upon the Defendant's davit not filed. 
AiHdavit, that he was arrejled and held to Bail, no 
[126] Affidavit being filed of the* Debt, and a Rule to 
jhew Caufe was granted; on hearing Counjel on 
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both Jidet, it appeared that Affidavit had been made, 
but by Mijlake was not filed ; the Court therefore 
dijchari^ the Role for an Attachment, but ordered 
the Plaintiif to pay Cojlt, the Defendant conjenting 
not to bring any Afilon. 

Note; Where in an AfEdavit to hold to BaQ, the words 
were ^ Defendant in jufUy indebted,** inftead of if, it was 
arffued on a Rule that the Court would admit another correft 
Amdavit, in the fhape of a Supplementary Affidavit, but the 
Court reefed to do lb. 

Bridger againft Coleby. 

Cooke. 

On a Refcoat T TPON a Motion for an Attachment upon a 

«tur^ 9n y^ Rejcous returned, a Rule to Jhew Caufe was 

iSw» wi^cnit granted ; but the Court afterwards difcharged the 

Motion, rtd. Rule, and laid it was the Jlanding Prafiice, that in 

pu/T^ 7 ^ Cafes where a Rejcous is returned by the Sheriff, 

88 J ^alJ^i ^' a Guptas pro Refcuffu^ which is in the Nature of an 

thvt died. Attachment, iJQfues of Courfe. 

FuL Higkivay v. Darly^ % Font. 175. 

Albany againft Griffin and his Wife, Hil. 
9 Geo. II. 1736. [Prac. Reg. 306. 
S. C] 

jDOfnIott. 
Plea muft be /^^ ^ Piece of Stampt Paper the Defendants y2ry 
delivered at \^ they are Not guilty f without delivering the 

'A'^Z Pl«a at ^^^i *« Plaintiff Jigncd Judgment for 
guilty o'niy. Want of a Plea. The Court faid it was no Defence, 
Jo the Judgment was held regular. 

In Carew againft Minifee^ Hil, 9 Ceo. II. Cooie, the (ame 
Rule. 
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Ball againft Young. HiU 9 Geo. II. 1736. 
\JPrac. Reg. 425. S. C] 

Cooke. 

AMOTION to change the Venue, and Rule to Venue not to 
(hew Caofc granted; on Jhewing Caufe it ^^z^^ 
J -.1- -. A Ti_ r» 1 ^ 1 J ^ ^"^ ^1 « Summons for 

appeared that, after the Rule to plead was out, the Time to plead. 

Defendant applied to a Judge for Time to plead, ^te, p. 33* 

and pending the Summons, moved to change the ^*^'St^^' 

Venue. Per Cur\ he Jhould have applied to change j^. i^cija 

the Venue jboner, the Rule mujl be discharged. thert cited. 



Sheppard Demandant ^ Harris Tenant^ De- . 
wey Widow, and others Vouchees. Hil. 
9 Geo. 11. 1736. 

Thomfon* 

A RULE to complete a Recovery of Eajier Recovery com- 
Term the 9/A of Queen Anne ; the Precipe at ^^^^^^^^^ 
Bar was Jigned by Serjeant Richard/on^ the Plea- or*Wnt8.^J?2!* 
[127] Roll entered, and the Exemplification ingrojfed, but Fo^ v. PoU- 
not Jealed, and neither the Roll carried in, or the 'V^» ^«J^ P- 
Writs filed j upon reading the Deeds and Affidavit ^bertJted. 
of Notice to the reJpeSive Parties, the Recovery 
was ordered to be compleated, and the Rolls and 
Writs to be filed. 

Clapham v. Bacon^ Trin, 2 Car. I. A Recovery 
agreed to be jufFered by A, B. and Richard C. the 
Writ of Entry was fued out in .the Name of 3^ohn 
C, injlead of Richard^ but ordered to be amended. 
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Mich. 4 Car. I. A Warrant to fiiffer a Recovery 
by W. Reynolds and Heffir bis JFife ; the Serjeant 
had certified that the Warrant was given hy fV. R. 
and Margant bis Wifi^ the Mittitur and Tranjcript 
made aod the Recovery entered accordingly, but 
ordered to be amended. 

Thurhan v. Pantry^ Micb. 8 Car. I. A Recovery 
/offered by A* B. and C. his Wife^ but the Name of 
the Wife totally omitted, ordered by the Court to 
be amended. 

Dmcaftir v. Campion^ Eajl, 16 Car. i. A Re- 
covery was foffered, but the Writ of Seifin was 
made returnable the fame Return as the Writ of • 
Entry. The Return ordered to be amended. 

Bunce ftT at v. Greenway feT aV^ Mich. ^W.li 
M. The Writ of Entry was made returnable Tres 
Mich. 33 Car. II. which was before the Date of the 
Deed, to make a Tenant to the Precipe: And 
ordered to be amended by making the Writ return- 
able Crajlir^ Animarum. 
• 

Wattry v. Jodnlly Mich. ^ff^.^M. and Work- 
houfe V. Watts, Mich. 5 W. li M. The like 
Amendments were ordered to be made. 

Ives CsT aTy Demandants, v. Toung, Tenant^ 
ordacTtobe Frampton Fouchee, Trin. \% fV. III. Tempeji. Upon 
entredofRe- the Certificates of the Cufios Brevium, Mr. Pro- 
y^ dl^lt ^ono^ary Tempeji, and the Clerk of the Warrants 
was taken at of this Court, that the Writ of Entry and Writ of 
Bar. Seijin between the Parties had been duly iJQfued^ and 



Recovery 
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aljb that the Recovery in this Cauje was taken at 
the Bar of this Court of the Term of St. Michael in 
the eighth Year of King Charles the Fir^, all the 
Parties in the jaid Recovery named then and there 
appearing in their own Perjbns, It was ordered that 
the jaid Recovery jhould be entered of Record of 
that fame Term of St. Michail^ upon the 134/^6 Roll 
among the RoUs of the Pleas of Land inrolled in 
that Term. 



[128] Mackdonnel againji Gunter and others. 
HiL 9 Geo. II. 1736, [Barnes, 335. 
S. C] 

Thomfon. 

MOTION to reduce a long Declaration of A Deciaradon 
four Counts into two, there being no Necejpty ^"^^i^t^ 
for more as there had only been oneTrefpaJs, for which two, and At- 
the afiion was brought ; and the Court ordered the tomey to pay 
fame, and that the Attorney jhould pay the Co^. ^^^ 

The fame Term Morgan againji Hill, The like 
Rule, but no Cojls. 



A 



Olorenfhaw againji Stanyforth. HiL 9 
Geo. II. 1736. \Prac. Reg. 197. 
Barnes, 201. S. C.J 

Cooke. 

ON a Rule to jhew Canfe why the Plaintiff jhould Leave to take 
not be at Liberty to take out Execution upon °"' ^'T*^??., 
, - - % , i . t n it ««r . *• where the Writ 

the Judgment obtained, notwithjtanding a Writ of of Error abated 
Error brought, the fame being ineffeaual by the by the Death 
Death of Lord Chief Jujlice Eyre; the Rule made ^^ the chief 

c c 
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{^''% KmT' ^•'fo^^*^* ^^ L<»^ ChicfJaJUcc not having figned the 
\s%, fl. 40. ' Return of the Writ of Error. 

OrmJkmm t. i^atntMl^ WL 9 Gw. IL and li£ddktm t. 
GwdKer, the like Rolet. 

Judgment on a Carter ail Attorney againft Smith. Hil. 



warrant of 
AttotncT ta 
of a Priioner fet Coo^g^ 



Attoraw taken 9 G^^. II. I736. 

liio 



J^Vfor^d^e A WARRANT of Attorney taken by the Plain- 
Defendant be- JTV tiff to confefs a Judgment to himfelf held not 
M B^' h S^'^' ^^^ Defendant being in Cu|lody, and no other {a) 
theDi^dut Attorney prefent; whereupon the Judgment and 
himfelf it an Execution thereon were fet ajide, and Kejlitution 
Attorney, the ordered. 

Warrant IS 

goody tho* no JVolf 1 In this Caufe the Defendant was held to be in 

other Attomex Cuftody, tho' the Officer left the Defendant fbme Time, 

be ptc(ait whilft the PlaintifF Cartir got the Warrant of Attorney from 

Vid. fTtUom ▼. the Defendant. 

StiuUm^ tHitp ^ 

94. 

Hutching againft Lillyman. Hih 9 Geo. 
IL 1736. [Barnes, 335. S. C] 

Cooke. 

?cS^ to'Se ^^^ ^^ Defendant's Attorney, delivered the De- 
Defendant, not claration to the Defendant himjelfi and for want of 



Judgment fet A MOTION to fet afide a Judgment ; the Cafe 
afide where the f\ was, The PlaintifPs Attorney not being able 



bemg able to a Plea Jigned Judgment ; and tho* the Defendant's fiaQl 
nS ^PU^"^ Attorney owned the Receipt of the Declaration from 
Morris w.Parryy his Client, yet the Ju(^;ment was fet ajide, for that 



ante, p. 50 ; w ^k^ DeclaratlcHi was delivered to the Defendant him- 
cafi tAere ated, ^^jj. ^^ ^^ received by his Attorney till after the 

Efotn-Dzy of this Term. 
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Craftell againji Cocker. Hil. 9 Geo. 11. 
1736. [Barnes^ 481. S. C] 

AMOTION to Change the Venae from Mid- Venue not to 
dlifix to Durham ; the Court refufed to change ^ct^plS^ 
the Venue to a County Palatine, and it was then jaid tine. Fid. 
that the Court does not ufe to diancre the Venue to GarSmr ▼. 
any County where the ijPze. are leld bat ooce a fr^-^.^- 
Year. tUtt mO. 

Ling againji Woodyer. Hil. 9 Geo. II. 

1736. \Barn4s, 60. S. C] ^ ^. ^ 

r^ I ' *^ *■ ^ ■* The Tunc of 

^-^^e. Surrender to be 

ON Motion, it was ordered that the particular fpecified in the 

Hour of the Day on which the Defendant fur- ^y^T^ 

rendered himjelf in Dijch^rge of his Bail, Jhould be myktflmtt^ p. 

Jpedfied in the Entry of the Surrender. 53 > andeaja 

there cited, 

* 

Crockhay againji Martyn. Eaji. 9 
Geo. II. 1736. \Prac. Reg. 255* 
Barnes, 281. S. C«J 

Cooig. 

THE PlahitifF being dead, the Defendant moved Motion for 
to have 10/. out of Court ; but it was obJeScd ^^pSL'tiff 
thereto, that it belonged to the PlaintifPs Executor; hang dead, 
on Debate and Counjel heard on both Sides, a Rule Fid, jiKon.ante, 
was made that the PlaintifPs Executor Jhould bring ^jJ.'J^'^'^ 
a new Afiion^ and in the mean Time all Things 
jhould Jlay. 

[N. B. See alfo the cafe of Kmapton v. Drew, BarmSy 279. 
Prac. Reg. »5i, S, C] 
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Humfiycs agamfi DanieL Eafi. 9 
Geo. II. 1736. \Prac. Rtg. 183. 
Barnes 9 202. S. C.J 

Co$ke. 

PcBdiog a Wfk TN an Afilon of Debt on a Judgment pending a 
tiff"^Kr 1 Writ of Error, the Court hdd that the Plaintiff 
DeStmi die may take oot Execution on the lajl Judgment not- 
judgmcnt, tod widijlauding the Writ of Error, unlejs the Defendant [130] 
^^ moves tojlay the Proceedings. 

ftajcdbyMo- [N.B. In fw^^ t. Tuckwdl^ ?rac. Rig. i86» tbe iame 
tioo. dedfion. Scmblcy that in an aftkm of Debt upon a Judgment, 

the Couit of Common Pleas will only order a Aay of Pro- 
ceeding! pending a Writ of Error, npon the Defendauit giriiu^ 
Judgment in the fecond adion ; hot that the praftice in JT. £ 
is dmerent. FuL Seisin ▼. fFefihrtoki, Barmei, p. 246. 

In an aftion on a Judgment, where more than jC'^ '^ 
reooreredy and where there was no Bail in the original aftion, 
the Defendant mvfl pot in Special Bail. Ful, Jiukfim t. 
Dmckit^ aaU, p. 31.] 



Sidebotham againji Frith an Attorney. 
Eaft. 9 Geo. II. 1736. [Barnes^ 336. 
S. C] 

Bomt 
DemaiTcr for rT^HE Defendant demurred, for that the Plaintiff 
M»^1^ A *n *« Memorandum of the Entry of the BUI 
toXfe Deciata- had not jhowu what was the Nature of the A3ion, 
tion on s Bill as Debt or Cafe. The Court over-ruled this Objec- 

AttiSr^m ^"» *^ f^^ *^ Nature of the ASion was Juifi- 
AJim ▼. fFtrtb- dcutly fct forth in the Declaration. 

105. 
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Southoufc againft Pye. ^„ ^^ ^ 

Cooki. fet afide Judg- 

NO Motion to jet ajide Judgment the lajl Day >n»t ^« ^^ 
of the Term, unleji it does appear that the 5*^efaS^' 
Defendant could not jboner apply. could have ap- 

plied fooner. 



Cooke againft Holgate. Trin. lo Geo. 
11. 1736. \Prac. Reg. 260. Barnes^ 
281. S. C] 

Thompm. 

liyf OVED to bring many Houjehold Goods into The bringing 
lyjL Court ; if it had been any particular Thing >n«ny Go«i» 
they would have granted it, but they would not in- "^^ bu^^R^e 
cumber the Court with many Goods; but made a for PiaintifFto 
Rule to Jhew Cauje why the Plaintiff Jhould not ^^ Ca«f«- 
confent to accept the Goods and his Cojb. 

fVatkinfin v. Cociflwt, HiL 6 Geo. II. Borrei^ A 
Motion to bring Goods into Court denied. 



Humfreys againft Mitchel. [Barnes, 

408. S. C] 

Cooii. 

OVED to Jlay Proceedings, the Procejs being Proceedbgt 

. dated the 16/A of June, but the Copy was ^tJ'^g 

dated the 2bth of June. from the ori- 

[131] ^'^» ^^ *' °°* * ^"*^ ^^Py ^^ *^ Procefs, there- 8««1 Procefs. 
fore let Proceedings be Jlayed. 



M' 
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Green againfi Bell. 

Tbmnfm. 
May amcAd A MOTION to amend a Declaration by adding 

Sd?*"i^ ^ "^^ ^^ Coantt, and after hearing Counfel on both 
Coimttray Sides, granted on payment of Cojb; and it was 
Time before the fettled to be the Coorfe of the Court) that the PlaintiiT 
Wd^TW "^y» *' ^"y liSxxiit before the End of the fecond 
jLeg. Cur. Term, have leave to amend his Declaration by adding 

Mich, 1654. new Counts, but not afterwards. 
fie. 17. 

Huckle againfi Ambrofe. Trin. 10 
Geo. II. 1736. [Prac. Reg. 87. 
Barnes, 70. S. C] 

Borret. 
To Tacate a li yTOVED to vacate a Render, becauje the Dc- 
nS***^ Si* X VX fcndant would not pay the Fees, which were 
ber^bKauT^e ^^^ demanded till after the Render made. It is not 
Defendant re- a complete Surrender till it be entered on Record. 
ftifed to pay the Ordered that the Entry of the Render in the Judge's 
rS.pf:«. Bookbejlruckout. 

5- 

Cartwright againfi Gardner. Trm. 10 
Geo. II. 1736. [Barnes, 7. S. C] 

Thomfon, 
Amendment A VIEW from the AJJkes, and the whole Entry 
^ib**o^ Ae '^ ^^ ^ Record fmcc the IJflTue aSually made ; 
Entry of^a' ^ moved to jlrike out the whole Entry relating to the 
View, there View, upon an Allegation that the Plaintiff could 
being nothmg ^q^ procccd thereon, and cited a cafe between Bratchir 
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and Cattony where the Jkme was granted in Hilary to amend by. 
Term lajl in Mr. Cooke's Office. The Court Jaid ^Jj^^J;, 
fuch Rule was obtained by Soiprijey and that fach p. ^5, *f ^ ^ 
Alteration could not be made unlefs by Jbme Entry 
to amend it by. 



Wreeks and his Wife againft Robbins. 
Micb. 10 Geo. II. 1736. [Prac. Reg. 
142. S. C] 

Cooke. 

AMOTION to fet ajide Judgment, becaufe the Dedaradon at 
Writ was fued out at the Suit of the PlaintiJF Huft^d «d 
only, and ^o conjequently no foundation for the wife,can*tbe 

Afiion. delivered on a 

[132] TTie Qjjejlton j«i., Whether the PWntiff might l^^^ ^ 
not deliver a Declaration at the Suit of hlmjelf and Huibaiid only. 
Wife, on a Writ at his own Suit only. On hearing 
Coonjel on both Sides, the Court declared that no 
fuch ASion could be maintained, unlejs there had 
been Procejs at both PlaintifiPs and his Wife's Suit. 
If the PlaintiiF had fued out a Writ at the Suit of 
himfelf and Wife, he might have delivered a Decla- 
ration at his own Suit, as a Declaration by the By. 



Welland againft FuniealL 

Cooke. 

AMOTION to change the Venue ; the Plaintiff Vcnuc mav be 
being an Attorney injijled on his Privilege as J* p^tiff be 
Jnch ; but it appearing that he fued the Defendant an Attorney, 
by Capias and not by Attachment, the Court declared '>^ ^« ^"« *>y 



Girdler ▼. 
fritttiftWf p* 



Venue not 
changed in 
Semi. Mag* 
FiiL Garimr 
▼. Farba^ mhU^ 
p. 36 ; 4im/ Af/b 
there eittd, Esri 
§f Stamford Y, 
Brvumtf Prsc, 
Rtg. 417. 



Attachment for 
Curfing the 
Chief Jttftice 
and Court on 
Service of Pro- 
ceft. 
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he was not intitled to the PrivQege of an Attorney^ 
nnlejf he claimed it properly ; if he fues as a com- 
mon Perjbn» he majl be treated as fach. 



LfOrd Griffin againji Bugby. Trin. 10 
Geo. II. 1736. [Prac. Reg. 417. 
Barnes^ 482. S. C] 

Thomfw. 

TN an Afiion of Scandatum Magnatuniy on Motion 
I to change the Venne» It was agreed by the whole 
Court to be the conjbmt Prafiice to deny juch 
Motion. 

Phillips againji Hedges* . 

Cooke. 

AMOTION for an AtUchment i^injl the De- 
fendant for cnrjing the Chief Jajlice and Court 
on Service of Proceji ; Mie Words were G—^ D — n 
the Lord Reeves and the Courts and that he neither 
cared fir him or them ; and an Attachment was 
granted abfolute, without any Rule to jhew Caufe, 
that being the conjlant Method for a Contempt of 
this Nature. 

[Fid. Amok, i Salk. %^*Kex ▼. Joms^ Strange^ 185, where the 
lame decifions were made. But qturre, if an Attadiment goes 
abiblutely in the firft inftance for (uch a contempt, where the 
words are only fwom to by one witnefi. Nort^ ▼. Jfiggms^ 
Strange^ 1068, 3 Atfyns, p. 219, ca, 76. 

InX^handkr^ Affignee^ v. Page^ Trim* 18 Geo. III. 1778, an 
Attachment was fought againft the Defendant for a Contempt 
againft the Court, on the Affidavit of the peribn who fenred 
Proceis on Defendant, that he (the Defendant) beat him, and 
tried to make him eat it. The Lord Chief Juftice granted a 
Rule to (hew caufe why an Attachment (hould not ifliie, but 
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Blaekjhm J. thoueht, on the precedent of FM&ps ▼. Uedgis^ 
that it ought to be abfolote in the firft inftance. I (Narei) 
faid it was never fo done in a cafe of this nature, where the 
a£hial infult is not to the Court, but only to the perfbn fenring 
the Proce&. The Rule was made abfolute the lail: day of 
Term without caufe (hewn. 



[133] Box againft Read and others. Trin. i o 
Geo. II. 1736. \Prac. Reg. 430. 
Barnes^ /^^z. S. C.J 

Cooii. 

MOTION to change the Venue ; on Jhewlng Venue changed, 

CaufcMr. Serjeant jB^^^/i appeared for fome ^fog^^^'J^t, 

of the Defendants, and faid he did not dejire the did not concur 
Venue Jhould be changed. The Plaintiff had in the Motion. 
entered an Appearance for thofe Defendants, and it ^^'^^i' ?!^^" 
jeemed a Contrivance to difappoint the other Defen- ^e[^, lyz^and 
dants of their Rule obtained to change the Venue ; t^fi* there cited, 
and tho' the Prothonotaries all declared this had 
never been done, yet the Court made the Rule ab- 
Jblute. 



A 



Hannot and others again/} Farrelles. 
Trin. 10 Geo. II. 1736. [Prac. Reg. 
194. Barnes, 376. S. C] 

Borret. 

APRISONERbrought up by the Warden of the Prifoner com- 
FUet ona Habeas Corpus to be charged in Exe- ^^^ ^^^ 
ctttion, but the Prifoner had Jerved Notice of the writ"of Ertor 
Allowance of a Writ of Error ; the Court would not allowed. 
jiop the Habeas Corpus^ but Defendant was charged 
in Execution notwithjlanding. 

D D 
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La Marque verfus Newnam. 7r/>r. lo 
Geo. II. 1736. \Prac. Reg. 446. 
Barnes, 299. S. C] 

. Cooii. 
Inquiry fet a- A MOTION to Jct ajidc a Writ of Inquiry for 
ud^ ^' aT '^^ Inccrtainty in the Notice given for the Execu- 
NotKc!" Pld. ^'^A thereof; the Notice was, Uiat the fame woald 
lUmutfird ▼. be executed at the Three Tuns in Brookjbreet^ Middle- 
^**«5 *^*' ^ ■^** whereas there arc three Brookjhreets in Middle/ex. 
fSrt tua: Curia : This Notice is incertain, for it does not 

jay what Brookfireetj if it had been Brookjlreet, Hoi- 
tcurny it wouldf have been good. 

fid. Squire v. AbttOMd, Prac, Reg, 446. Barnes^ 297. S, C 



Daverfhill tf^tf/i^ Barret. Mkh. lo Geo.[iy^ 
II. 1736. [Prac. Reg. 298. Barnes, 

337. s. C] 

Tboffifon* 

AMOTION to fet afide Judgment, Jigned after 
Plea of Tender delivered; the Defendant was 
to plMi^m "^y ^^^^ obliged to plead an IJOfuable Plea ; a Tender 
Leaver ▼. is uo IjQfuable Plea within the Meanii^ of this Rule ; 

fmte*er,f^, therefore the Tudement was held (rood, 
p. 139- JO o 

In Laae v. Snatk^ Bonus, %$%, the fame dedfion. 



Toidar no If- 
fuabk Plet af- 
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De Ceriflky againft O-Brien. [Barnes^ 

375. S. C] 

Cooki. 

AMOTION to jlay Proceedings againjl the Motion to ftay 
Defendant, he being a Courier in the Service Proceeding! 
of Sir Thomas GeraUino the Spanijh Envoy; the ^ff^J'.tZ' 
Plaintiff alledged the Defendant was a Trader. On yant, Stat. 7 
the other Side it wasfaid, that the Circunjjlance of ^J» ^- ": 
the Trade was fo minute,that it could not amount to ^^[^Ztil 
a Trading, and that the Defendant could not be a p. 65. ' 
Bankrupt under that Circumjlance ; but it was ^^^ "* ^^' 
replied, that a probable Caufe will make a Bankrupt; J'^ ' ^'^' ^9, 
and it was further alledged, that the Defendant was 
no DomeJUck Servant, being a Courier, and paid for 
each Journey, and neither living in the Houfe, nor 
receiving Wages by the Year, and that being 
'^ijlcrra in the Sheriffs Office was not material. 
The Court difcharged the Rule to jlay Proceedings. 
In the Caje of Toms and Hammond^ Prac. Reg. 
14, Barnes^ 370, / c.^ the Certificate was that the 
Defendant was a menial Servant to the Mtcklenburgh 
Envoy, and held that a menial Servant was not 
within the Afi, the Words of the Statute being 
Domejiick^ or Domeftick Servanty who as fuch are 
employed in and about the Houfe, on Houjehold 
Affairs only. 

Mills againji Johnfon an Attorney. Mich. 
10 Geo. II. 1736. [Prac. Reg. 419.] 

TTfomJin. 

AMOTION was made to change the Venue, Attorney no 
the Defendant inji/ling that being an Attorney ^""^^^ '** 



change the 
Venue where 
he U Defeno 
dant. 
GfT/i. ii6. 
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he was only to be jued in AUddUfex^ where his 
Bujinejs required his Attendance ; a Rale was 
granted to jhew Caufe ; but the Court on Jhewing [135] 
Caufe difcharged the Rule, becauje the Defendant, 
tho* an Attomevy hath no Privilege, as Defendant, 
to be jued in Middlefix only. 

Vid. GanStur ▼. Forbes^ amte^ p. 36 and cafes thtre ciud^ 
and CartAiw, 126^ i Shower^ 148, SaUt^ 668. 



What Bail on 
Writ of Error 
in Ejedment. 
Vid, Goodtltk 
▼. Batimgtm^ 
M p. 14*. 



Goodright againft Hugginfon. 

Borret, 

THE Qaejlion was, in what Sum Bail jhaU be 
given on Allowance of a Writ of Error in 
EJeSment ; the Court allowed the Recognizance for 
a Year and half's Value of the Land, and for double 
the Cojls, to be jtifficient. 



Demurrer with« 
drawn on Pay- 
ment of Cofts. 
Vld MartmdaU 
▼. GaUoftMty^ 
anttf p. 96. 
Hunt y. Pudk" 
awrr,^, p. 
141. 



Temple. 
[Barnes, 



Sherlock, Executor, verfus 
Mich. 10 Geo. II. 1736. 

337- -5- C.l 

Cookt. 

A RULE to Jhew Cauje why the Defendant 
jhould not have leave to withdraw his De- 
murrer and plead the general IjQfue ; the Plaintiff 
injijled, that it was not reafonaUe to give the 
Defendant that Liberty, Jince by the Demurrer he 
had admitted the Fa3, and depended merely on 
the Matter in Law ; but the Court were of Opinion 
that a Demurrer might be withdrawn if the Party 
came in a reafonable Time, on Payment of Cojb ; 
and they gave Leave accordingly. 
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Gilbert ver/us Nightingale. Mich. 10 

Geo. II. 1736. 

Thomfon. Modon for a 

THE Plaintiff moved to quajh his own Writ of ;«^ .^"11°^ 
Inquiry for Smallnefs of Damages ; bat the smZe^of 
Court denied the Motion, and faid that it was never Damages, 
sranted. except for a Miidemeanor in the Sheriff or ^|«** ^/^ 
Other Officer. ^^^ ^,^ p. 

89. 

Wright verfus Kirfwill. Mich, i o Geo. 
11. 1736. [Barnes^ 376. S. C] 

Cooke. 

A SUPERSEDEAS was granted to difchargc the Vs^fnt aiid 
Defendant for the Plaintiff's not proceeding to . W^LT" 
Judgment; afterwards the Plaintiff proceeds to yuLOarkY, 
Judgment, and the Defendant being taken in Execu- ^^w^"* «*' 
tion, now moved for a Superfedeas^ the Defendant ^^ 
having been dijcharged on tne former Super ftdeas ; 
the Court took Time to conjider of it, and after- 
wards determined that the Defendant might be taken 
[136] in Execution, tho' he had been difcharged for want 
of proceeding to Judgment ; but if it had been for 
want of proceeding after Ja(^;ment to charge the 
Defendant in Execution, tiben it would have been 
otherwife, and he would have been entitied to his 
Dijcharge. 

[In Iffiu^ V. Denvin^ % Jf. Blacky 982, where Jf right v. 
ISrfwiU is citedy it was held, that if after judgment the defen- 
dant is fuperfeded for want of being charged in execution, 
and then debt is brought on that judgment, and judgment 
recovered thereon, the defendant maybe taken on fuch lecond 
judgment.] 
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Bland ^f^//tfM.tfjftf/i!^Fetherftone. Mich. 
lo Geo. II. 1736. [Prac. Reg. 226. 
Barnes f 118. S. C] 

Borret. 
Leave t» com- TN an A£Uon j^i tarn on the Statute of Ujury, 
MNmd on a X a motion for leave to compound for the feveral 
^ ^^' Somt for which the Afiion was brought, and granted 

by the Court, with the Confent of Mr. Serjeant 

Bootli for the Plaintiff. 

NoUj A Rule for the fame Purpoley without any Confent 
therein, was prodaced, which was made in the Kine^s Bench 
in Tfisp. Term in the 6th Year of King Geo. II. Deu qm tarn, 
zguoA fFjai, 

Lucas againji Rudd. Mich. lo (ko. IL 
1736. [Prac. Reg. 423. S. C] 

Cooh. 

Venue changed, A RULE to Jhew Caufe why the Venue jhould 
'^eT^Sf^ /X not be changed, and after this Rule made, and 
Sk^ay oT before the Day of Jhewing Cauje, the Defendant 
fliewing Caufe. pleaded, whlch it was injijled on was a Waiving of 

mi ^Im' ""' ™ ^^^ » y*^ *^ ^"^ "^^ ** ^^^ abfolute, 
p. ^/andufit feeing his firjl Application to the Court to change 
there cheJ. the V euue, was made before the Plea pleaded. 

Herbert y _ 

Flower Banuu V^ ^^ action by a priibner againft a (heriff, turnkey, and 
49s. ' gaoler for potdag irons on hinit leare was given to two of 

the defendants for further time to plead, although the third 
had done (b within the regular time. Afterwarcu a motion 
was made on behalf of the defendants to change the venue^ 
which was granted, for the court faid that the privilege of 
changing the venue is for the fake of juftice and not for the 
pleadings. Between Webber Of Tucker and others^ C, B, 
Trin. 4, Geo. 3. 

In this cafe all the judges were confulted, except -Lord 
Mansfield and Mr. J. Denifon.] 



A 
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Clarke againft Vernier. Mich. 10 Geo. 
II. 1736. [Prac. Reg. 333. , Barnes, 
377- -S. C] 

Cm!/. 

MOTION to dijcharge the Defendant out of PnToner dif- 
Execution, who was before dijcharged for want J^^f p°^ 
of the Plaintiff's proceeding to Judgment ; after* ceeding to 
wards the Plaintiff proceeded to Judgment, and took Judgment may 
the Defendant in Execution. Mr. JujUcc Denton "^^^^^^ 
faid he had conjblted with the Jujlices of the King's cation, but 
Bench, and one of the Judges told him that the con- ^^^ Defen- 
Jlant PraSice of that Court was, that where a De- ^g^*^" 
fendant. is difcharged for want of proceeding to SuperfeJta» for 
Judgment,*the Plaintiff may afterwards proceed to "^^ of being 
judgment, and take him in Execution thereon, and £x^dol^ he 
le Jhall not be difcharged. But if the Plaintiff had ihaU be totaUy 
[137] F^^^ ^o Judgment, and the Defendant was d^chajjed, and 
difdiarged for want of being charged in Execution, ^^, takmb 
he jhould be totally dijcharged, and cannot after that Execution. 
be charged in Execution. ^^v^fC^' ^• 

** Ktrjwul^ lupra. 

Whitehead againji Shaw> and the fame 
againji Whitfield. Mich. 10 Geo. II. 
1736. [Prac. Reg. 292. Barnes, 252. 
S. C] 

Borret 

ON a Motion to Jet ajide a Judgment, it was A Summons 
declared, that where Application is made to a "^^^ ^ 
Judge for Time to plead, and a Sununons granted, stay ofPro-^ 
after the Rule to plead is out, fuch Summons mujl ceedmgi. riJ. 



I 



ao8 Cafes of PraBice in the 

OttkpeBr, be look*d npon as obtained by Iinpq|itioii on the 
Lfjtk^fof^ Judge, and conjeqaently the Plaintiff may proceed 
fi.1^ . u^ notwidijlanding foch Summons. 

Bkek^ 954. 

Denny verfus Wigg. Mich, lo Geo. 
II. 1736. \Prac. Reg. 41. S. C] 

Cooii. 
Fall Cofti, in /^N a Motion that the Coart would direfi the 
Slander, tho* \J Prothonotary to tax full Cojls, in an ASion 
Dtmages «nder j.^^ ^^ following Wofds, fpoke of the Plaintiff in 
Fid. Btckr, his Trade of a Grocer^ viz. Tou fell your Goods by 
Nkbolb, ante, fyifg Jfrgigbu jou fill hit fifteen Ounces to the Pounds 
SJ^rfS^"^ and I nfjer Ld if you Jr/ than fifteen Ounces for a 

Pound injiead offixteen. By the ^akiil^ of which 
Words the Plaintiff is not only hurt in his good 
Name, but feveral Perjbns, to wity R. B. and T. H. 
who before were wont to buy Goods of the Plaintiff 
in his Trade, have jince left off Dealing with him* 
At the Trial a general Verdifi was found for the 
Plaintiff and lox. Damages. 
II Jae. I. cap. It was injijled for the Plaintiff that the Special 
16. s, 6. Damages took this Cafe out of the Statute ; for this 

is no more than a Special A3ion upon the Cafe for the 
Special Damages by the Means of fpeaking of thofe 
Words, and the rather becauje no other Afiion 
could be: brought for the Special Damages, for in 
order to introduce that, the Words that occajioned 
it, mujl be declared upon as they are in the prefent 
Cafe ; and to fupport this, the following Cafes were 
dted, Cro, Car. 140, 163, 306. SaTk^ 2o6. In 
Anderfon verfus Burton. 1 Stran. 192. Trefpa/s 
for putting infefied Cattle into the Plaintiff's Clofe,^ 
per quod the Plaintiff's Cattle became infeSed; 
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Verdifi for the Plaintiff, and ^os. Damages ; and 
ruled not to be within the Statute^ three Jujlices 
againjl Eyn Jajlice ; and the Plaintiff had full 
Cojls. And Carter verfus Fifh^ i Stran. 645, and 
[138] Philips vtrfus Fijh^ 8 Mod. 371, for Words you 
ftoU my Hen^ by means of fpieaking which Words 
the Pkintiff was carried before a Jujlice and de- 
tained» i^c. Verdifi for the Plaintiff and is. 
Damages, and ruled by all the Court of B. R. that 
both Plaintifib jhould have full Cojls upon the 
Authority of Cro. Car. 163, which was faid by 
Raymond^ Chief Jujlice, to be a Caje in Point. 

For the Defendant it was faid, that the Dijlinc- 
tion was when the Words would or would not bear 
an Afiion of themfelves ; in the lajl Cafe the Plain- 
tiff jhould have fuU Cojls, but not in the former, and 
that it had been lately fo adjudged in B. R. 

Curia : There is no Foundation for fuch a Dijlinc- 
tion ; let the Plaintiff have full Cojls. 



Bracher verfus Cotton. Hi/. 10 Geo* IL 
1737. leprae. Reg. 103. Barnes, 123. 

Cooki. 

THE Caufe at the firjl AJQKzes was made a No Coftt on a 
Remamtj at the Second a View, at the Third J^^' * 
the Caufe was refer'd, and at the Fourth a Verdifi ^'^^ 
was found for the Plaintiff. 

It was now moved for the Plaintiff, that the Cojls 
of the firjl and third Ajjizes might be allowed ; but 
the Motion was denied. The Prothonotaries all 
declared that no cojls could be allowed for the ^^- 
mamt or the Reference, there being |io Proceedings 

B £ 
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thereon, and that thb is the Prafike, except on a 
Reference, there be an Agreement that the Cqfis 
jhonld attend the Event of it. 

Eyles, Bart.9 verfus Smart. Mich. lo 
Geo. II. 1736, or Hil 1737. \Prac. 
Reg. 248. Barnes^ 123. S. C] 

Thomfon. 
lat Coftt A MOTION for Direfilons to the Prothonotary 
jJ^l^ -^ *» ^*«8 Cojb for a Special Jury Jlruck in 
sut. 3 Gm. II. this Caufe by the Prothonotary, on the Stat. 3 Geo. 

IL cap. 25, X. 16, for the better rM;alating of Juries, 
whereby it is enafied. That tbi Party apffymg for 
a Special Jury Jball pay the Fees for jinking juch 

?ury^ and Jball not be allowed it on taxing tbe tofts. 
*he Court declared they would not extend the A3 
further than to the jlriking; the other reajbnable 
Cojb relating to the Special Jury are to be paid and [139] 
allowed to the Party obtaUiing the Verdifi m jiich 
Cafe. 



What 
for 



[iyr.S.-^pccial jurymen are not to be paid If they do not 
£enre» though they are attending ready to fenre. Som ▼. 
Vdkt^ Trim. 14 Geo. IIL] 

Lieaver verfus Whicher. MicA. lo Geo. 
II. 1736, or Hi/. 1737. TPrac. Reg. 
235. Barnesp 253. S. C.J 

Cooke. 

P^?"' "S^j TN this Cauje a regular Judgment was let afide, 
tr^^jf 1 and the Defendant had Leave to plead an 
Limitationt ijfuable Plea, but he pleaded the Statute of Limita- 

aftcr a regular tioUS. 
Judgment fet 
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The Plaintiff moved to jet ajide that Plea, which afide, mu^ p. 
was granted ; for where the Defendant has had an ^^^ namm-itin 
Opportunity of pleading the Statute, but lets Judg- ^! Barret Me 
ment go by default, and afterwards applies to Jet ^.isA^aml 
ajide that Judgment, he jhall not be let in, but upon '"f^ '*^ ^^ 
Payment of Cojb and pleading the general Ijfue. 

Notij' Where a Plea of Tuftification was abfblutely oecef- 
fary to try the Merits, and the Plaintiff had not been delayed 
of a Trial, the Court have admitted the Defendant to make 
fuch Defence, tho* the Judgment fet aiide was regular. 

In Crufi ▼• JfiOiams^ Prac. Reg. 236, Barnes^ 260, S. C. 
the Court admitted an Adminiftrator to plead PUtu adfmmf' 
travii generally, which was looked upon as the general Iffue. 



Sibfon verjiis Niven, Widow. MicL 
10 Geo. II. 1736, or Hil. 1737. 
[^Prac. Reg. 225. Barnes, 224. S. C.] 

Cooie. 

AN Afiion for Words touching the Murder of imparlance 
the Defendant's Hujband ; the Defendant ^^f^ ^ . 
--_ -, -•' -' - #.1 Slander, Defen- 

moved the Court for an Imparlance, becauje the dant being m- 
Plaintiff was indiSed for the Murder in the Admi- <iiaed. 
ralty Court, the Pa3 being committed upon the 
High Seas, and alleged that if this Cauje be tried 
in this Court, the Strengdi of the King's Evidence 
would be difcovered, and that this Aflion was only 
an Artifice of the Plaintiff's, to difcover what Evi^ 
dence the Profecutrix Iiad againjl him. 

On great Debate, the Court granted an Imparlance 
till next Term. 
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King's Cafe. Hil lo Geo. 11. 1737. [140] 
\Prac. Reg. 219. iS. C] 

Cooke. 

Attachment A MOTION fof an attachment againjl the 

for*no*twfi? -^ Sheriffs of Brijiol, for not bringing up the 

u7a Prifoner^ Defendant on a Habeas Corpus. It appeared that 

Stat. -^i Car. \\. Jeven Guineas had been tendered to the Sheriffs, 

^LMu/^Caf ^'**^'* ^** mott than was due by the Statute, at is. 

ante^ p. 8, aiU P^' Mile, but they reftt/ed to take it ; and therefore 

eafa there cited, the Court Ordered an attachment againjl them. 

Nde'^ The Sheriffs afterwards agreed to bring a Habeas 
Corpus at their own Expence, and pay the Defendant his 
Cofts. 



Mendes verfus Woolfc. Hil. lo Geo. 
^^- ^737- [Barnes^ 377« '^^ C".] 

Cooke. 
Priibncrai- ^ ■ ^HE Plaintiff dejired to be excufed from 
lowed 21. 4^ J[ allowing the Prijbner zs. 4d. per Week» he 

pu. Cof^s Caje^ at another Plaintiff's Suit. This being a new 
4ir/r, p. no. Point, the Court took time to confider of it» and 

afterwards gave their Opinion, that the Defendant 
jhould be allowed is. 4d. per Weds froni» every 
Plaintiff that jhould infijl on his being detained in 
Execution. 
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Newman merfus Harrifony an Attorney. 
Eaji. lo Geo. II. 1737. 

Cooki. 

THE Defendant had been Jiimmoned to attend Attorney at- 
a Judge of this Court, and was taken in Exe- ^^*|^f*- 
cution while he was attending in order to wait upon cation,"dir-''~ 
the Judse ; the Plaintiff produced an Affidavit, that charged, nd. 
the Defendant owned he was then at Leijure, and ^t^ ^' 
accordingly then went with the Plaintiff to a Coffee- to^'^if^^' 
liouje, and gave his Opinion in a Caje that was then tbtn dted. 
propoied to him ; this Matter was in a great Mea- 
jure denied by the Defendant's Affidavit; and it 
appearing to be a Contrivance of the Plaintiff, to 
feduce the Defendant from attending on his Buji- 
neJS) and make him liable to be taken in Execution; 
the Court was of Opinion, that it was JUll a Viola- 
tion of the Privilese allowed to Attorxdes, and dif- 
charged the Defendisuit. 



[141] Dawfon againfl Garth. Eafi. xo Geo. II. 
1737. {Prac. Reg. zgi. S. C] 

THE Defendant had obtained a Judge's Order a Rule to plead 
for Tfane to pleul, but not (deading within «•>' neceffaiy, 
the Time limited by the Order, the Plaintiff figned haT^J^rl^e 

JudgmOlt. to plead. 

It was obJe£{ed that no Rule to plead was given; 
but the Court faid that the Judge having given Tim^ 
to plead, there was no Occajion for a Rule, fo the 
Judgment was held regular. 
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Hunt againji Puckmore. Eaft. lo Geo. 
II. 1737. [Barnes^ 155. S. C] 

Borrtt. 

Leave to with- A MOTION that the Defendant might be at 

wli'^r" -^J^ Liberty to withdraw his Demurrer, and to 

li^Uy on Piy- Kfoin IJfoably to the Plaintiff's Replication ; a Rule 

ment of Cof^ ififi was made ; on jhewingCaoJe it was obJeSed, 

^loft^e **^ *^ Plaintiff had tojl a Trial ; but on the other 

Benefit of a Hand it appeared that die Defendant being jued, as 

Trial, bong in Heir to his Father, and havii^ pleaded Riins per 

m^^^ /)j/?/»/, had by the Mijlake of his Counjel, (as was 

vlo^dbwy^ owned) demurred to the Plaintiff's Keplication, 

oHtt^ ^ 96. wherefore it was urged that it would be extremely 

^^^ T^l hard upon him, if he jhould not have Leave to with- 

^^V"»fv9 P' jj^^ ijj Demurrer, and plead ijfuably ; the Counjel 

confejfing he had mifiaken the Law, and Judgment 
(it was not doubted) would be given for the Plaintiff 
on the Demurrer, which would & to recover his whole 
Debt amin^ the Defendant, tho' he had very little 
Ajfets dejcended to him ; the Defendant was willing 
to fatisfy the Plaintiff*s Debt, fo far as AjfeU had 
dejcended, which might be tried on the IJJue of Riens 
per difcenU The Court conjidering the Circumjlances 
of the Caje, granted the Motion on Payment of Cojb, 
notwithjlanding the Plaintiff had lojl an Opportunity 
of tiying his Cauje. Hawkins for the Defendant ; 
^ri>/&/ for the Plaintiff. 

Nati; It was mentioned again the next Day by Mr. Juftice 
DeatoMf that this Role was oontraiy to the eftabliihed Prac- 
tice of the Court, but it was anfwered, that tho' the general 
Pra£lice is, that after a Trial loft the Court will not permit a 
Demurrer to be withdrawn^ yet this being fo particular a Cafe, 
and the Circumftances therein to hard on tne Defendant, it 



-I 
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was more reaibnable to let the Rule ftand as pronounced, 
than to (u£Fer io manifeft an Injuftice to fall on the Heir at 
Law. 



[142] OttiwcU againji D'Ath. Trw. 10 G? 1 1 
Geo. II. 1737. \Prac. Reg. 292. 
Barnes 9 254. S. C] 

7boMjon. 

AMOTION made to jet ajide a Judgment, \ivfiich SummMM for 
had been figned after a Summons for Time to 2£'^^t 
plead taken out and Jerved on the Plaintiff's Attor- no stay of 
ney ; but it appearing that the Summons was taken Proceedings. 
out after the Expiration of the Rule to plead, the f 51^^ 
Court faid that the Plaintiif was not obliged to take p! 137. ' ' 
Notice thereof, and held the Judgment to be regular, 
but fet the fame ajide on Payment of Cojb, and 
pleading the general IJfue. 



Goodtitle againji Bennington^ and others. 
Trin. lo ® 11 Geo. IL 1737. [Prac. 
Reg. 179. Barnes. 1 

Cooki. 

A MOTION to oppofe JujUfying BaU in Error what Bail in 
J\ after Veidid in Ejeanent ; becaufe by the ^^^^^ 
Statute of 16 &r 17 Car. IL cap. 8, s. 3, after Ver- Ejcamcilt. 
dia in EJedment or Dower, the Plaintiff in Error 
mujl be bound to the Plaintiff in the Original ASion. 

The Clerk of the Errors certified that the PraSice 
has been jbmetimes for the Plaintiff in Error to be- 
come bound, and jbmetimes to put in Bail, and 
oftner fo than othetwije. 
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The Court /aid they would not pievent Jo/Ufyii^ 
the BaO, however the Prafilce had been, and the 
Bail was accordinffW iojlified. 

Afterwards in Sucbaibnas Term the i i/i& Geo. 11. 
a Motion was made for Leave to take out Execution, 
becauje the PlaintiSs in Error were not bound as the 
afore/aid AS. direfis ; it was faid that if the Defen- 
• dant in Error thought he was intitled, and Jhonld 

proceed to Execution, it would be at his own Peril 

NoU; In die Cafe of Da y. LmfiiMgtm, tqfi, p. 15I9 this 
Pmnt was wun debtted, and it was then lixewile held, that 
the Pbuntiffin Error need not become bound. 

[Motion by Dayy» St. to Jufti^ Bail in Error. One of 
the Bail ooold not juftify for die whole, though he was worth 
more when Bail was put in, but by a fubfequent accident had 
loft a great deal, but the other Bail offered to juftify as much 
as would fupplv the Defidency of the other \ But per Gould, 
I and mvielr ) tne Defendant in Error is intitled to two fureties 
for the nun reoovered, therefore each Bail muft aniwer for -the 
whole, fo the Bail was diiallowed. there being no pretence 
for real Enor» and it being a Rule in Error never to give 
forther time. Ajkt v. Bmrlnge. Fafck» %o G, 3.] 

Atwood againft Meredith. Mich. 1 1 [143] 
Geo. 11. 1737. [^Prac. Reg. 349. 
Barnes, 300. S. C. 

Copy of Spedal Cooit. 

3^A^Nodcc A I^ULE to JhcwCaofc why Proceedings Jhoold 
to ap^. Ira. JlJL »^^ J**y » • Copy of the Special Writ (in which 
LimUury.Hud' we jDamages were laid above 10/.) having been 
^B*R ^ed"n f^*^*^ withottt anv Notice to appear, and the Ap- 
this MotioiJ''^ pearance entered by the Plaintiff for die Defendant, 
Merje ▼. Fam- whereas it jhoold have been Jerved with Notice, tho* 

^*if "^ . ^^ ^*^ ^^* *''^^ *^'* **>' *^ -^S» of the 12 Geo. I. 
lotJkam\. xJp^ ^* 27, and 5 Geo. IL^ in this Cafe are to be taken as 
Bama^ p. 404. one Statute ; the Rnle was made abjblute. . 



A 
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Simpfon againft Duffield and his Wife, 
Adminiftrators. Mich. 11 Geo. 11. 
1737. \Barnes^ 254. S. C] 

Cooki, 

RULE to JhewCauje whyjudgment/hould not Defendant ihall 
be fct afidc ; it appeared the Rule to plead Tlme'^fttt"'* 
was given on Monday the %i^h of O£loher^ and was oyer given, m 
oat the Thurfday after, Oyer was demanded on the was unexpired 
Wednefday and given on the Thurfday, and Judg- ^^^^^ ^^ 
ment was jigned on the Friday in the Afternoon. nd, UttUbaUt 
Curia; The PlaintifPs Attorney Jhould have y* Smith, ante, 
Jlayed and not Jigned it till Saturday in the After- J^J/j^^'^-^" 
noon, for the Defendant /hall have the jame Time 
to plead after Oyer given, as he had when Oyer 
was demanded. 



Craven againft Handley. Mich. 1 1 Geo. 
II. 1737. \Prac. Reg. 240. Barnes, 
255. S. C] 

Borret. 

AMOTION for Leave to enter a Judgment Leave granted 

nunc pro tunc, and a Rule for Defendant's '° ^^^ J^ff; 

__ *_ ^ r- t r^ f IT-* ment nunc pr9 

Executor to Jhew Cauje ; the Caje was, the De- tunc, Vid, Crijp 

fendant pleaded a bad Jujliiication, the Plaintiff v. Mayor of 

joined IJBue,and a VcrdiS was for the Defendant ; but |^^^;^ ^J^^ 

the IQue being immaterial, a Rule granted to jlay x lcv. 252, / 

the Entry of the Judgment on the VerdiS, and for ^«»'. s^* 90- 

Leave for the Plaintiff to Jign Judgment, the Tref- ^J^' ^5^ 

pajs being confejQfed by the Plea ; whilfl Uiis Matter 391J 397, 41!^ 

was under the Conjlderation of the Court the De- 602, 676, i 

fendant died. ^^^ ^6, & c 

F F 
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Tofltr ▼. Mat- ^^^ ^^^ ^^ jhewii^ Cattfe for the Defendant's 
tbtwt, lo Mod. Executor it was injijled that the Plaintiff had de- 
3^5;. y*^ ▼• laved him/elf by Joining in an immaterial IJTuc, and [144! 
Bo^b^^CarU. ^^^^f^^ ^^g^t to Juficr ; on the other fide it was ^ "■" 

faid, that it woold be very hard the Plaintiff Jhould 
Jiiffer, while the Court does a Thing for the Advance- 
ment of Jujlice. 

Curia ; The Party mujl not Juffer by the Court's 
taking Time to conjider, let the Rule be made ab- 
Jblute. 



Judgment fet 
afide becaufe 
die Judge's 
fummons was 
not firft dif- 
charged. 



Brown againji Godfrey. Mich. 11 Geo. 
II. 1737. \Barnes^ 255. 5. C] 

Thomjon. 

A JUDGE'S Summons for Time to plead ; the 
Defendant's Attorney did not attend, and the 
Plaintiff's Attorney ^gned Judgment ; but the Court 
jet ajide the Judgment, becauje the Plaintiff^s At- 
torney Jhould have flrjl difcharged the Summons. 

Rivers and another againji PlumUe^ Prac. Reg. 
240, the like Rejblution. 



Motion by a 
Prisoner for a 
Sitferfedutt 
denied^ Affi- 
dayit of the 
Debt having 
been made in* 
B,R. 



Simpfon againji Warren. 

Cooke. 

AMOTION for a SuperfedeaSj becaufe there is 
no AiBdavit of the Debt in this Court, the 
Defendant being a Prijbner, and a Rule was made 
to Jhew Caufe. The Ca/e was, an AiHdavit of the 
Cauje of ASion had been made in the King's Bench, 
and Defendant arrejledby Latitat; after the Arrejl 
the Defendant removed himjelf by Habeas Corpus to 
the Fleets and the Plaintiff declared againji him there. 
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but the Perfon who made the Affidavit being gone 

abroad, the Rule of this Court, Htl 8 Geo. 11. Reg. i, 

for making an Affidavit of the Debt, and certifying 

it on the Declaration, could not be complied with ; 

but it appearing, by a Copy of the Affidavit of the 

Debt made and filed in the King's Bench, to be 

the fame Cauje of Afiion, the Court di/charged the 

Rule, being of opinion that that* Rule extends only • Reg. Qtr. m. 

to Cafes where the Delivery of a Declaration againjl G«>« !!• 

Prifoners is the flrjl Proceeding. 



[145] Grimes againji Clever. Mich. 11 Geo. 
II. 1737. [Prac. Reg. 242. Barnes^ 
255^ S. C] 

TTfomJin. 

MOTION to fet ajide an Interlocutory Judg- Motion to fet 
ment, for a DefeS in the Notice of the afide judgment 
Declaration ferved on the Defendant, but it appearing ^^'^^J^'^'^^l 
that a Writ of Inquiry was executed, the Motion Smith v, Jenks] 
was denied ; the Defendant Jhould have applied two ^'^> P* ^9» '«^ 
Days before the Day appointed for the Execution of '"-^*' '^' ''''^ 
the Writ of Inquiry. 

Note; It was faid that when the Irregularitv complained of 
is in the Copy of the Procefs, or the Notice rubrcribcd thereto, 
the Complaint muft be made before Judgment is figned ; but 
if it be in the Delivery or Notice of the Declaration, then 
Complaint muft be made two Days before the Execution of 
the Writ of Inquiry. 
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Girdler« Serjeant at Law, ^g^injl Wat- 
thews. Hil. II Geo. 11. 1738. [Prac. 
Reg. 240. Barnes^ 484. S. C] 

A Sajeint Su- /^N a Motion to change the Venue, the Qpejlion 

mSiTp^" vJ wai, Whether the Plaintiff not juing by Writ 

lofes his Pn- of Privilege, but juing as a common Perfon by Ori- 

▼iiegc, and ginal, jhould have the Benefit of his Privilege, to 

^Xfv!" retain the Venue in Middle/ex : It was held that he 

Fiw/m/, 4mte^ p. lojes it, and the Venue was changed. 
i3». 

Roundel againjl Powel. Hil. 1 1 Geo. II. 
1738. \Prac. Reg. 244. Barnes, 256. 

s.c.-] 

Leave to enter Tk jt QTION for Leave to enter Judgment againjl 



after a 



K'wt^t jyi *« Defendant, on a Warrant of Attorney 
of Attorney, after a Year: To Jhew that the Defendant was 
the Defendant alive, it was fwom in the Affidavit^ that he was fcen 
3Wm. *" Jamaica the 13/A of September lajl, and that the 

' Deponent failed from thence the ^^th of that Month, 

and arrived in London the 15/^^ of January following; [146] 
the Court made a Rule for Leave to enter the Judg- 
ment, th^ Application being made by the PlaintiiF 
as foon as he could well do it. 

Note*, Where a Warrant of Attorney has been executed 
twenty Yean or upwards, the Court will not grant an abfo- 
lute Rule to enter Judgment on the ufual Affidavit, (that the 
Warrant was duly executed, the Debt unpaid and the Parties 
HTing) but the Rule will be to (hew Caufe. 
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Smith againji HofF. Hil. 11 Geo. II. 
1738. \Prac. Reg. 394. Barnes^ 301. 

s.c:\ 

Thomfon. 

AMOTION to fct ajide a VerdiS for Irrcgu- Notice of Trial 

larity in the Notice of Trial ; the Plaintiff ^*aS^T 

had countermanded his Notice of Trial for the continued is ill. 

Jecond Sittings in Term, and at the Jame Time ^*g' C«r* Mitk, 

continued the Notice till the third Sittings, which J^i^^ii^^. 

being contradifiory, the Defendant made no Defence; Dalm^ ante^ p.' 

the Court Paid the Plaintiff Jhould have continued it i5> ^»dcafu 

only, and fet aJide the VerdiS. '^ '^"^ 

[N,B. — A. motion to fet aiide Judgment for irregularity. 
The notice lor trial was for fittings siiter Term, which was 
countermanded with continuance of jiotice to the fittings in 
the next Term. Per. Cur. " That is irregular, for the notice 
can only be continued to the fittings in that Term or after^ 
and a new notice would be neceflary for another Term." 
Ea/lmead v. Skelton^ B. R. Hil, 28 Ggo, %. 

Soya verdict was fet afide for Irregularity of Notice of Trial, 
where it had been continued for fittings after Term, and that 
notice was ferved after the Court rofi:. Held that the fervice 
was bad, for it muft be m^de Jedente Curia, Bramlee v. Mun- 
dee^ Hil. 29 Geo, II. f^id, Brtnd v. Torris^ % W, Blacky 1205.] 

Davies againji Powell and others. Hil. 
1 1 Geo. II. 1738. [Willes^ 46. 7 Mod. 
249. S. C] 

TRESPASS for entering the Plaintiff's Clofe, Deer diftrain- 
called the Park, and taking his Deer; the able for Rent 
Defendants as Servants to the Loid Cadogan^ J^l^^ 
the taking as a Dijlrefs for Rent in Arrear. To thk 
Plea the Plaintiff demurred generally ; after feveral 
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Argnments on both Sides, the Lord Chief Jojiice 
delivered the Opinion of the Court 

The Q^eJUon i». Whether thefe Deer were dif- 
trainable ? It's injljled that they were not Firjl, 
Becattfe they are fira Natura. Secondly, Becaufe 
they are Hereditaments. TMrdiy, Becaufe Part of 
the Thing demijed. And fourthly, Becaufe Juch a 
DijlreTs was never known before. To the Firjl they 
dte Finch 176. Co. Lit. 47 «, noU ii. i RoL Abr. 
666. (//. pL I.) Mallocki v. Eafilyy 3 Lev. 227; 
and Jeveral other Authorities. That they are not 
dijbainable, 3 Inft. 109, lo. i Hawk. PL C. 94, 
the Cafe of the Swans^ 7 Cbi^ Rip. 156, but the 
Rigijier 202 (and which is a Book of the greatejl 
Authority in the Law) jhews that this Rule is not a 
general Rule. The Reafon why Deer are faid not 
to be dijlrainable, is .I)ecaure they were conjidered as 
Things not of Profit, and in which no Man could 
have a valuable Property ; but that fails now, the [147] 
PlaintiiF himfelf admits that a Man may have a 
Property in them by bringing this Afiion, in which 
he calls them his^ and the Defendants likewife Jujlify 
and fay that they took the Deer, being the Property 
of the Plaintiff, and that they fold them for Bighty- 
feven Pounds, which plainly imports that a Man 
may have a Property in them, and in this Cafe a 
Valuable one, and this is confejjed by the General 
Demurrer. 

The 3^. Inft. no H. PL Cor. makes the Dif- 
ference between tame Deer and Deer at large in a 
Forejl ; but if jb, they mujl be taken to 1^ tame 
Deer in this Cafe. 

As to the fecond Reafon becaufe they are Here- 
ditaments, Co. Lit. 4.7 a; 7 O. 17 ^, Heredita- 
ments are not dijlrainable, and Deer in a proper Park 
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may be jb far a Part of the Inheritance of that Park 
as not to be dijlrainable, but this cannot be taken to 
be fuch a Park, but only a Park in Reputation. 
Hal^s Hifl. 49 1 • 

As to the third Reajbn, that the Deer were Part 
of the Thing demijed, the Caje of Tithes was 
mentioned, but that is not to the Purpoje, becauje 
Tithes are not properly demijable, nor a proper Rent 
refervable upon it, but only a Perjbnal Contrafi ; we 
agree that generally a Part of the Thing demifed is 
not dijlrainable, but in this CaJe it appears that the 
Deer were not Part of the Demije, becaufe faleable 
before the End of the Term. 

A Reajbn ab inufu is generally a good Reafon, 
but the Nature of Things may in Time change ; it 
is now weU known they are become Chattels of 
Profit, and the PraSice of Grajing jb general, as to 
be deemed a good Improvement of a Farm ; the 
Reajbn of this thing therefore being altered, the Law 
mujl vary with it. 

We are all agreed, that theje Deer upon all the 
Circumjlances of this Cafe, were properly dijlrain- 
able. Judgment for the Defendants. 

Fid, Blackftoni^s Com, 4. ed. vol. 3, p. 8, ivken tMs cafe is 
cited. 



[148] Horry againft Bant. 

IN Replevin; the Avowry was for Rent in Avowry 
Arrear, and jets forth a Dcmijc of the hem in amended after 
quo at -jl per Annum^ payable Quarterly, and that d2!JJ!^! °" 
1 1/. 4J. was in Arrear for a Year and three Quarters 
Rent, and that therefore the Dijlrejs was made : A 
general Demurrer to this Avowry, becaufe no fuch 
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Som as 1 1/. 4J. cottld be in Arrear ; the Cauje was 
put in the Paper and Jpoke to, and this mijlake of 
111. 4J. Injlead of 12/. 51. being injijled upon, it 
went off, and now the Avowant moved for Leave 
to amend, and notwithjlanding it had been once 
Jpoken to, the Coort made a Rule for the Amend- 
ment, on Payment of Cojls. 

IftU: For the amendment were cited 3 Lro, 347, and 
MiddUum verfus Crofts^ in B. R. Mkk, 8 Geo, II. % Strange^ 
1056. In Prohibition, an amendment after the Caufe in the 
Paper had been twice fpoken to. 



Whether Bail 
for malicious 
Proiecutioii, 
the Plaintiff 
having been 
acquitted on a 
Flaw in the 
Indidment 
and not on the 
Merita. 



Rufhell againji Gately. Eaji. 11 Geo. 
II. 1738. \Prac. Reg. 66. Barnes, 
76. S. C] 

Thoittfiti* 

THIS was an Afiion for a malicioos Projecatidn 
for Forgery ; apon an Affidavit the Plaintiff 
had obtained a Jack's Order for holding the De- 
fendant to Bail for 200L for the Defendant being 
ajjejfed and held to Bail accordinsly, applied to the 
Judge who made the Order, the Judge not being fully 
jfatisfied, direfied the Defendant to apply to the 
Court, whereupon he moved the Court to be dif- 
charged on entering a Common Appearance, and by 
Affidavits Jhewed that the Plaintiif was acauitted on 
a Flaw in the Indi&nent and not on the Merits. 

Cur*: Let the Plaintiif jhew CauJe why a Com- 
mon Appearance Jhould not be taken. 
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[149] Ibbotfon againji Brown. E^Ji. 1 1 Geo. 
II. 1738. [Prac. Reg. no. Barnes, 
124. S.C] 

AMOTION for DireSions to the Prothonotary Jury may give 
to aUow the Plaintiff fuU Cojls, on the Au- "^^^^^^^^J 
thority of Jffer v. Finch in 2 Lev. 234, The Cafe 5icy fix the"^ 
was Trefpajs for breaking his Cloje, &c., the com- Damages under 
mon Bar, and new AJJignment, to which the Dcfen- ^^' fjf ^'^ 
dant pleaded Not Guilty, a VerdiS for the Plaintiff 1^!^^^^ 
at Tori AJJizes, and the Jury gave 5;. Damages and t^i cited, 
40X. Cojis. 

On Ihewing Caufe it was injijled for the Defen- 
dant, that this was no Special Pleading, and therefore 
the Caje in Levtnz is an Authority in Favour of the 
Defendant. 

Cur*: *Tis no Special Pleading, the new Ajfign- 
ment is only to ascertain the Place ; the Rule mujl 
be dijcharged. 

In the fame Cauje it was moved, that the Ajjo- 
ciate might correS his Minutes, by reducing the 
Cojls of 40X. (which he had minuted) to 5;. 

Cut': It has been often held that the Statute * 
22 & 23 Car. II. cap. 9, does not rejlrain the Power 
of the Jury, but they may give what CoJls they 
think fit, as in other Cajes, it only rejlrains tjfie Court 
from giving Cojls de Incremento. 



GG 
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Attachment of 
Privilege (hould 
have 15 Days 
between the 
Tefte and Re- 
turn. Vid, 

Faulktur^ Prae, 

^g' 437» 
BariuSf 409, 
S, C. jitldnfin 

417. 



Hay ward an Attorney againft Denifon. 
7r/». II G^ 12 Geo. 11. 1738. \Prac. 
Reg. 438. Barnes^ 410. S. C] 

Thomfon. 

A RULE Niji was made for Jetting ajide an 
Attachment of Privilege, ijjued the 21/? of 
yanuary^ and returnable the ^^th of January^ 
becaufe there were not fifteen Days between the 
Tejle and Return. 

On jhewing Cauje, the Counfel for the Plaintiff 
refer*d to the Statute 13 Car. II., Stat. 2, cap. 2, 
f. by and the Prothonotaries faid they did not know 
that the PraSice required fifteen Days between the 
Tejle and Return, but that ujually there were eight, 
and jbmetimes four Days. 

Curia : If the Prafiice had warranted a Return 
in eight Days, then that would have been a Part of 
the rrivilege ; but as it is fometimes eight Days and 
jbmetimes four^ nothing Jeems to be ^ttled by the 
PraSice ; in the King's Bench their PraSice has 
fettled the Return of their Writs of Latitat^ &c. at 
eight Days. The Common Law requires fifteen 
Days between the TeJle and Return of all Writs ; 
and if the Prafiice has not fettled it otherwife, the 
Law ought to prevail in this as well as in other 
Cafes. 

The Rule was accordingly made abfolute. 
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[150] EUifon againji Newton. 

IN Abatement of the Writ, the Defendant PieaofPrm- 
pleaded, That he was and is an Attorney ^ and JpSf in, as not 
therefore ought to be fued by Bill, and not by Writ. ,'^?fipf ' 
To diis Plea the Plaintiff demurred generally. Impetrationh 

On arguing the Demurrer, it was objefied, on the ^Jlf^^'^P^^' 
Behalf of the Plaintiff, that the Plea does not fay Pa;ffl &i5j. 
that the Defendant was an Attorney at the Time of i. ' 
the juing oat the Original Writ. 

For the Defendant it was injijled, that this is only 6 Mod, 105, 
Matter of Form. 106. 

Cur*: It is Matter of Subjlance, let the Defen- i Vent, 154. 
dant anjwer over. 



Penrice againji Jackfon . Trin. 1 1 Gf 1 2 
Geo. li. 1738. [Prac. Reg. 416. 
Barnes, 485. S. C] 

AMOTION to jet afide a Verdifi without Cojls, Verdia fet a- 

and a Rule Nifi. ^^^ *rti3 

The Defendant had made no Defence at the on the Venire 

Trial, becauje the Sheriffs of Wmrcejler had returned and 48 on the 

but 24 Jurors on the Venire, but finding their Mif- ^% ^'f^' 

ii*'t irrt •> ^ t Via. Stat. 3 Geo, 

take, had on the Habeas Corpora returned 24 more, h, c. 15. 
jb that the Defendant CQuld not challenge the Array 
as injufHcient at the Time of the Trial, nor have 
any other Redrejs of this Matter than by Motion. 

Curia : ImperfeS Returns may be helped by the 
Statute, but here the Fault is Matter of FaS, the 
Rule mujl be made abjblute. 
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Sellen againji Chamberlain. T^rin. 1 1 
© 12 Geo. II. 1738. \Prac. Reg. ^00. 
Barnes, 444. S. C.] 

Motion to put A MOTION was made to pat oiF a Trial that 

two Dayi be- becauje Jtidi Motions by the PraSice of the Court 
ibrc the Day of Jhould be made at leajl two Days before the Day of 
'^'^- Trial. 

FuL Roberts ▼. Dowmt^ imti^ p. 989 Mid cafes there eked. 



Shipman againji Thompfon. Mich. 1 1 [iS^J 
Geo. 11. 1737. [Prac. Reg. 268. 
S. C] 

Where an Ex- fT^HIS was a Cafe rcferved at Lincoln AQizes for 
S"w'ot^^*^ X *« Opinion of the Court on the Con^ruSion 
Right, the De. of the Stat. II Geo. 2^ cap. i()f fee. 15. The Caje 
fendant cannot was the PlaintiiF's Hujband, to whom /he was 
^hom^^e Executrix, had, by Lietter of Attorney, appointed 
Teftator. the Defendant his Steward; the Defendant received 

of the Tenants Jevcral Sums of Money for Rent 
after the Tejlator's Death. The PlaintiiF brought 
this Adion in her own Name, and not as Executrix, 
for the Money Jo received, as received to her UJe ; 
Notice was given to Jet oiF againji the Plaintiff's 
Demands certain Sums that were due from the 
Tejlator to the Defendant ; but at the Trial the 
Defendant was not admitted to Jet off what was due 
from the Tejlator to him, becauje the Plaintiff had 
not declared as Executrix, but in her own Right ; 
and now two Quejlions were raijed, Firjl, Whether 
the Plaintiff ought not to have declared as Execu- 
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trix. Secondly, Whether the Defendant oaght not 
to have been admitted to fet oiFhis Demands. 

Curia: Here are two Quejlions, which are in EfTed 
but one ; and the Jingle Qaejlion is, Whether the 
ASion be rightly brought? 

Where a Caufe of A£Uon accrews after the CartAew, 335. 
Death of the Tejlator, it is mojl proper for the 
PlaintiiF to Jue without naming himfelf Executor, 
and it's fuch a Cafe as the Plaintiff, tho' named 
Executor, would be liable to pay Cojls, in Cafe of a 
Nonfuit or Verdifi, and it's doubtful whether the 
Plaintiff in this Cafe, Jhould /he fue as Executrix, 
would not be liable to pay Cojls on a Nonfuit, the 
Reajbn given in i Salt. 314 is a very bad one, and 
in I Salt. 207, 6 Mod. 92, 181 S. C, it is faid to be 
determined on another Point ; as there is nothing in 
the Defendant's ObJeSions, fo the Plaintiff mujl 
have the Benefit of her Verdifi. 



Bennet againji Skinner. Idem againji 
Sydenham. Mich. 12 Geo. 11. 1738. 
[Barnes^ 320. S. C] 

ON a Motion to fet ajide an Outlawry, the what Proof of 
Court held that the Defendant's own Affi- Pffvifibte^ 
davit of his being a vi/ible Perfon, without a like Perfon necef- 
Affidavit by his Neighbours, is not a fufRdent Foun- ^"7 ^^ ^<=* ^^^ 
dation to fet afide an Oudawiy. ^ o^,t^zyny. 
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Watfon againft Lewis. Mich. 1 2 Geo. [152] 
II. 1738. [S. C. Prac. Reg. 418 and 
Barnes, 48 5, called Watfon v. Wallis^ 

Venue not to Ik ^OTION to make a Rale abfolate for altering 
M aSo^o^. iVJL *« Venue from MiddUfex to Surry; but on 
^omiiT^Note proclucing the Declaration it appeared to be an 
only. Vul, ASion on a promijjbry Note only; therefore the 
Ki'-S'p. R«l« w« difcharged. 



119. 



White againji Wafliington. Mich. 12 
Geo. 11. 1738. \Prac. Reg. 347. 
Barnes, 411. S. C] 

Procccdingi fct Tfc m QTION to fet ajide the Proceedings againji 
I^ityt PrT' IVl the Defendant for feveral Mijlakes in the 
cefty and Rule Capias and Copy Jerved, v/s., Firjl, In the DireSion 
for Attorney to t^ ^^ SheriflF, the Word To was left out. Secondly, 
hTihSd n^t ^ The Word Take omitted. Thirdly, The injlead of 
pay the Cofts. She^ and Fourthly, In the Notice it was for the 7,0th 
of OSfober, without faying next or this Injlant, 
which Mijlake alone, it was injijled, would have 
See Siai, 5 Geo, been fatal, had the Capias been Right. A Rule 
\t '' *'•' %^- ^ifi ^^* made, and on jhewing Caufe it was argued 
Errwrs m fKnts. ^^^ ^^ piaintiflF, that the Defendant did not come in 

Time, the Declaration being filed, and a Rule given 
to plead. 

Curia : This is a very great Negligence of the 
PlaintiiF's Attorney in not making the Procefs right, 
and an Offence to the Court, in making their Procejs 
erroneous, efpecially where the Chief Jujlice is the 
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Witnefs. The Application is not too late, it may 
be any Time before Judgment. Let the Rule be 
made abjolute, and another Rule granted againjl the 
Plaintiff's Attorney, to Jhew Cauje, why he Jhould 
not pay the Cojls of the Proceedings, Motions, &c., 
on both Sides, occajioned by his Mijlakes. 



Doe againji Lufhington, on the Demife 
of Godfrey. Mich. 12 Geo. II. 1738. 
\Prac. Reg. 180. Barnes, 78. 5. C.] 



M 



OTION for Leave to take out Execution What Bail on 
after Error in Ejeament, and Rule iVj/f. On ^['""^jf' 
Jhewing Cauje, the Quejlion was, Whether Bail G^dtitie ▼! * 
by two Strangers for the Tenant in PoJJeJJion be Benningtm^ante^ 
fufficient Bail on Error in EjeSment, the Statute P- '+*' 
16 & 17 Car. II. c. Sjf. 3, requiring that the Plaintilf 
in Error in fuch Cajfe jhould himjelf enter into the 
Recognizance. For the Tenant it was in/ijled, that 
it had been the Pra£tice to put in other Bail, that if 
good Bail be put in, it's fufficient and anjwers the 
Intent of the Statute, and that as Bail in Error Cartbew 121. 
[153] cannot be put in before a CommiJ[[ioner in the 
Country, the Inconvenience would be great, for the 
Plaintiff to make a Journey from the farthejl Part 
of the Kingdom, when the Purpofe may as well be 
anfwer'd without it 

On the other Side it was Jaid that the Tenant of 
the Land was the bejl Security, and the Words of 
the Statute require his becoming bound in the prejent 
Ca/e. 

Cur': The PraSice of taking other Bail hath 
expounded this Statute, and there is no Incon- 
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venkncc as the Security is bettered ; and the* this 
Conjlraaion is not within the Letter, it is within the 
Equity of the Statute, and it's fo fettled by the 
Prafiice of all the Courts ; the Rule mujl be dif- 
charged. 



Clarke againft Swift. 

Double Pieit. lyytOTION for Leave to plead double, Non 

xVl. AJfumffit and a Crofs Demand, and granted. 

This wai not Stihhs againji Naves ^ Prac. Reg. 315, Barnes^ 336, 

oppofed. g Q ^orrgf^ fn Trefp^«» the Court gave Leave to 

plead, Not guilty and Liberum Tenementum, 

Jones againji Body^ Prac. Reg. 312, Barnes j 343, 
S. C. L^ve given to plead Non AJfumpJit and the 
Defendant's Difcharge under the Infolvent Debtors 
A£i; 9LvALiJleagainJiyennynsii^^^2JXi^^tXTSi^NoneJi 
faStum^ and the Defendant's Difcharge under the 
faid AA 

Baynes againft Lutwich^ Prac. Reg. 316, Barnes^ 
340, S. C. Leave given to plead a Dijlrefs for 
Damase-feajant, and for Rent in Arrear. And 
Church againft Fendallj Prac. Reg. 315, Barnes^ 
339, S. C. Damage-feajant, and under a Demife 
from Defendant to Plaintiff. And Bird againft 
Spinksy Barnes y 338. Leave to plead, that Plaintiff 
in Replevin had no Property, and a Jujliiication as 
a Dijlrefs for Rent. 
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tFiJbetcb againft Fryar^ Bamesy 332, A Motion 
by an Heir for Leave to plead Sohit ad diem 
and Rims per defcent^ and granted. 

N. B. In the report of this cafe in Barnes^ 332, leave was 
not granted for want of an Affidavit. 

Heathfield againft Allen, Leave given an Execu- 
tor to plead Non Ajfumpjit and Plene jfdminijiravit, 

N.B. In the reports of this cafe in Prac, Reg, 311 and 
Barnes, 3329 a contrary deciiion was given by the Court, as 
there was no Affidavit. 

[154] ^0^; Affidavit muft be made by the Executor or Ad- 
minifbator, that he hath fiilly adminiftred, and by the Heir* 
that he hath nothing by Difcent, before Motion. 

The following double Pleas have been denied as Contra- Contradidory 
di£lory. « double Pleas. 

Non AJfumpfit and a general Releaje. Gibfon 
againft Cole^ Prac, Reg, 311, Barnes, 328,/ c. 

In Trefpajs, Liberum Tenementuntj and a Jujliii- 
cation in removing a Nuijance. Halfey againft 
Feltham, Barnes, 329. 

To an ASion againjl an Innkeeper for detaining 
a Horfe, Not guilty, and an Accord and Satisfafiion, 
Durjley againft Cole^ Prac. Reg, 314, Barnes, 329, 
f.c. 

In Trejpafsy Not guilty, and a Jujliflcation. 
Bamet againft Greaves, Barnes, 339. 

Buck againfl WarreUy Barnes^ 339, Non AJfumpfit 
and Non AJfumpfit infra fex annos denied, after 
Money had been brought into Court ; the fame 

H H 
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denied after the Defendant had pleaded Jingly Non 
AJfumpJit^ Nivil againft FiJbiTy Barnes^ 338. 

Nil hahiit in Temmintis may be given in Evidence, 
on a Plea of Nil debet. Marjhal againft Lawrence* 
Prac. Reg. 314, Barnes^ 333»/ ^• 

Motion to plead Double may be made any Time 
before Judgment. King againft Bojivellj Barnes^ 2^q. 

Leighton againft Leighton^ Barnes^ 338. Leave 
given to plead double after a Judge's Order for 
Time to plead, the defendant pleading ijfuable pleas 
*and taking Jhort notice of Trial. 

N^ij In Jarrat r. Mnnfou^ Prae. Reg» 312, leave to plead 
the General Iflue, and a mutual debt was denied, as being 
contradi^lorjr. 



Horsfull againft Greenwood and others. [^55] 
Hil. 12 Geo. II. 1739. [Barnes^ 127. 
S. C] 

Defendant may T | ^HE Defendants^ in Hilary Vacation, pleaded 

Y^J^^I^^ X feveral fpecial Pleas, but in the fame Vaca- 

the^e»eral tion, before Replications were delivered, withdrew 

iflue the fame thole Pleas, and pleaded the general IjQTue. 

?X' '^^*'''' ^^ ^^^'' ^^^^^ a (pedal Plea pleaded, tho* the 
Plaintiff has prepared his Replication, yet the De- 
fendant may the fame Term, before the Delivery or 
filing of the Replication, waive his fpecial Plea, and 
plead the general IJfue without paying Cojls. 

[HJ. Robinfon v. Simondsy Prac, Reg. 302, Awm. Prac. Reg. 
303. MartindaU v. GaOowqj^j Prac. Reg. 304.] 



Court of Common Pleas. 235 

Plumb againji Savage and Wife, on the 
Demife of Bryan, 7r/«. 12 Gf 13 
Geo. II. 1739- \Barnes^ 180. S. C] 

MOTION for an Attachment for Contempt, and Landlord made 
Rule Nifu ?^T„^t''dciiy^^^ 

The Cafe was, a Declaration in EjeSment had pSrSioiT, n^' 
been delivered to the Tenant in Poj]eJ[[ion, but he Contempt. 
refujlng to appear. Savage and his Wife were ad- 
mitted to defend, purfoant to the Stat. 1 1 Geo. II. 
c. 19, X. 13, and after they had pleaded, the Tenant 
(Jujl before the Expiration of his Leafe) delivered 
the PojQeOion to one Reeves on the Behalf of the 
LejQbr of the Plaintiff; thereupon the Defendants 
obtained this Role againji the Lejfor and his 
Attorney, for gaining the Pojfejjion in this Manner, 
and then not proceeding in the Caufe; but on 
Jhewing Caufe both the Lejfor and his Attorney 
denied any Prafiice with the Tenant. 

Curia : This is no Contempt, the Rule mujl be 
difcharged. 



Walfh, Affignce of the Sheriff of Middle- 
fex^ againft Haddock. 

THE Defendant became Bail to the Sheriff for Exception to 
the Appearance of IV. R. at the Return of ^^^^^^^^''^r 
the Writ» Bail was filed above, but excepted to, and dbrorigindT 
that Exception entered on the Bail-piece. After- Caufe. nj, 
wards without any complete J ujlification, the Plaintiff ^^/^ ^'^' 
delivers his Declaration generally, and proceeded to atiiMfaSitre 
IJOue, Trial and Judgment, and then brings this cited. 
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A£Uon ; to which the Defendant pleaded comperuit 
ad diem J and in order to maintain that Plea, the [156] 
Court was now moved for Leave to jlrike out the 
Exception on the Bail-piece, that it might be filed, 
in/ijling that the Proceeding generally was a Waiver 
of the Exception. 

Curia : Let them jhew Cauje. 

[If a Plaintiff after having excepted againft Bail, calls for a 
Plea, that is a waiver of the exception, and admits the De- 
fendant to be in Court and in a condition to plead ; but this 
is not Co where no Bail at all has been put in, and a Plea has 
been called for by miftake. FrkA v. Clark, C. B. Trim. 18 
Geo. III. 

Fid, Lifter v. Wainhoufe^ Barnes , 92.] 



Webb, Adminiilrator of RuiTel againji 
Spurrel. Eaji. 12 Geo. II. 1739. 
\Barnes^ 259, 261. S. C] 

Aaionbyan HT^HE PlaintlfTs Intejlate in TrmiVy Term 10 

AdmhnftwtOT^ X ^^^- ^^' obtained a VerdiS againji the De- 

figned b^thc"' fcndant, and the now Plaintiff brought an Adion on 

Life of the In- that Judgment. The Defendant, in Hilary T^xm 

'«^^ *>^* «o' lajl, pleaded Nul tiel Record, and now moved to 

Rcrord.^" * Jt^y ^^^ Entry of that Judgment, Affidavit being 

made that no juch Judgment was actually entered 

on Record within two Terms after the Verdifi, 

according to the Stat. 17 Car. II. cap. 8. A Rule 

Niji was granted. 

On Jhewing Caufe, it was argued for the Plaintiff, 
that tho' the Juc^;ment was not entered on the Re* 
cord according to the Statute, yet it appeared, by the 
Poftea and the Prothonotary^s Book, to have been 
jigned the 19/^ of O^oher, and therefore was a 
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Judgment of Trin. 10 Geo. II. that it is the Duty of 
the Clerk of the Judgments to enter the Judgment, 
he being paid for it, at the Time of Jigning, tho* 
they are Jeldom entered till wanted; that as the 
Jigning Judgment is the Afi of the Court, it is 
fuppofed to be entered inftanter; and that it is the 
Courje of the Court to enter Judgments of the Term 
they are Jigned. 

The Court Jaid this Prafiice might be of ill 
Conjequence to Purchajers and others, but enlarged 
the Rule. 

NaU ; The Plaintiff's Attomev, on figning final Judgment 
bad taken away the Pofiia^ and nad not brought it back to 
the Office till within fome few days before the Motion. The 
Court, to the Intent the Clerk oi the Judgments might not, 
by fuch practice, for the future be hindered from entering 
Judgments immediately on Record, and to prevent Incon- 
veniences to Purchaiers and others, in fearching the Protho- 
notaries Books, made a general Rule, T^ hat from and after y^^ €f^i„ j^ 
tAe lafi Day of Ms Term^ all Pofteas and InauifitioHS lohereon q^^ n. reg. 2. 
final Judgments are figned^Jhould immediately be left fwith the 
Clerk of the Judgments, 



[157] Creak and Creak, Adminiftrators, againft 
Pitcarne. I'rin. 13 Geo. II. 1739. 
[Prac. Reg. 118. Barnes^ 127, 129. 
5. C] 

THE Plaintiffs as Adminijlrators of J. C. were No Cofts pay- 
Jued in the Conjijlory Court of Norwich^ for ^j^i^'^.^i" 
Tithes of Jbme Marjhes due from the Intejlate in TNonfuirupon 
his Life-Time, whereupon they alledged a. ModuSy a Prohibition 
and here obtained a Prohibition, with DireSions ^im °^L^ 
forthwith to declare, in order to try the Merits of the x*^ y' ' 
SoggejUon; the Plaintiffs accordingly did declare, NkboUy ante^ p. 
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14, Mdufa and the Defendant after denying Ut Pioceeding in 
bertdud. ^^ Qyg^ below, after Prohibition delivered, for 
Confultation allec^et that there is no foch Moius^ 
and thereupon Ijfoe is Joined ; at the Lent AJJizes 
for Suffolk 17389 the Defendant having given doe 
Notice of Trial, enters the Record ; and the Caajc 
being called, the PlaintiflBi were nonfoited without 
offering any Evidence. Upon thb the Defendant 
being intitled to Judgment, and a Confultation, 
appUcs to the Prothonotary to tax his Cojls ; but 
that being oppofed by the Plaintiflb, and the Pro- 
thonotary dejijling, the Court was now moved by the 
Defendant for Direfiions in taxing the Cojb in this 
Suit and the Cojls of the SuggeJUon, jix Months 
being elapjed Jince the granting of the Prohibition, 
and the Su^ejlion being not proved. 

For the Defendant it was injifled, Firjl, That as 
this Suit aroje Jince the Death of die Intejlate, they are 
to pay Cojls, for the fame Reajbn that Plaintiffs in 
Trover or other Anions arijing in their own Time 
are not excu/ed from Cojls. Secondly, That they 
are in this Caje to be conjidered as mere Defendants, 
this Suit being commenced only to jlop the now 
Defendants Proceeding againjl them in the Court 
Chrijlian, where they were mere Defendants, Execu- 
tors, Adminijlrators, when Defendants being in all 
Cafes liable to Cojls on Judgments given s^ainjl 
them. 

Thirdly, That there is no Exception in Favour 
of Adminijlrators in the Stat. 2 & 3 ^^. VI. cap. 13,/ 
14, therefore the Jix Months being elapjed, and no 
Proof made of the Suggejlion, the now Defendant 
is intitled to his double Cojls. 

Fourthly, That the Plaintifib not appearing or 
attempting to prove the Modus in the prefent Caje, 
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were nonfuited by their own wilful Default, and in 
all Cafes of wilful Defaults in Executors or Ad- 
minijlrators, as not going on to Trial purfuant to 
Notice, fufFering Judgment for want of a Replica- 
tion or the like, they are always liable to Cojls, ever 
[^58] Jince the Stat. 23 H. 8, cap, 15, and this very Point 
had been fo fettled in the King's Bench, Hit 4 Geo. 
I. Willis againjl Brown. 

Fifthly, That if Executors and Adminijlrators 
being Plaintiff in Prohibition are never liable to 
Cojls upon a Judgment againjl them, then every 
Man had better give up his Right to Tithes due 
from them, than commence a Suit in the Court 
Chrijlian, and expofe himfelf to their Mercy, at the 
Hazard of beinc; put to twice as much Charge as 
the Tithes may be worth, without being reimburfed 
any Part thereof, if a Prohibition jhould be applied 
for. 

For the Defendant it was injijled that the Stat. 8 
k g fF. ILL, c. 11,/ 5, has an exprefs Provifo in 
favour of JExecutors and Adminijlrators ; that this 
being a Demand for Tithes during the Life-Time of 
the fntejlate, the Plaintiff could not be fued but as 
Adminijlrators, and though the Suit in Prohibition 
was commenced jince the Death of the Intejlate, yet 
it was merely to protefi the Ajfets, as in Cafes of 
Writs of Error brought by Executors or Adminif- 
trators, they pay no Cojls, and that when a Plaintiff 
in Prohibition is ordered to declare, he is excufed 
from making Proof of his Suggejlion, purfuant to 
the Stat. EJ. 6, the Proof being to be made at the 
Trial Per Pais. 

Curia : The Defendant is intitled to no Cojls in 
this Cafe. 



240 Cafes of PraBice in the 



Wamat to 
confdt 1 Judg- 
ment execated 
\ff a Prifoiicr 
muft be in the 
Prefence of an 
Attoroejr on 
hit Behalf. 



Barnes againji Ward. Micb. 1 3 Geo. II. 
1739. [Barnes^ j^z. S. C-] 

MOTION to fet afide an Execution ; the Cafe 
was, the Defendant being in Cujlody at the 
Plaintiff's Suit, ezecated a Warrant of Attorney to 

confejs Judgment, having firjl fent for Mr. , 

an Attorney, or his Clerk, to come and ajfijl him ; 
the Clerk afiually attended, but he not being then a 
fwom Attorney, tho' he had Jerved hb Clerk/hip 
and was admitted before Motion made, the Court 
held that the Execution of the Warrant of Attorney 
was irregular, the Prefence of a fwom Attorney 
being necejfary, purfuant to the Rules of the Court. 
It was thereupon prayed that the Rule might be 
inlarged, in (Jrder to get an Affidavit, tlmt the 
Plaintiff's Attorney was prefent; his Counjel ap- 
prehending that that would be fufflcient ; the Rule 
was accordingly inlarged, but afterwA'ds made 
abfolute, and die Prothonotary direded to fettle 
SatisfafUon for fuch EffeSs as could not be rejlored 
in Specie. 

[Motion to let aiide a Judgment for Irregularity, the 
Warrant of Attorney being obtained whiift the Defendant 
was under arreft, and no Attorney prefent at the time on his 
behalf. The PlaintiflTs Attorney fwore that he advifed the 
Defendant to have an Attorney prefent but he refiifed and 
requefted the Plaintiff^s Attomev to zB. for him as well as for 
the Plaintiff, which was done, out the Matter reported the 
cafe to the Court, and then Judgment was fet afide as being 
irregular and a grofs evafion of the Rule of Court. 

Between Bvweu v. Hinks^ B, R. Mch, 30 Geo, II.] 
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MOTION to change the Venae, and Rule Nift, Dcfiendant 
On Jhewing Caufe it was injijled for the ^"^"^X^"* 
Plaintiff, that tho* the Rules for pleading were not y^ue after 
out at the Time of the Defendant's Motion, yet as Imparlance. 
he had gained Time by Application to a Judge for 
an Imparlance from Trinity Term laji, he ought not 
now to move to change the Venue ; econtra it was 
faid that whether an Imparlance had been had or 
not, yet at any time before Plea pleaded, tho' the 
Rules for pleading are out, the Defendant may move 
to change the Venue, unlejs he had applied for Time 
to plead, and in that Caje the Court would not Juffer 
him to make uje of that Indulgence to the Plaintiff's 
Prejudice. 

Curia : The Imparlance in this CaJe was no more 
than the Defendant was intitled to ; the Rule mujl 
be made abjblute. 

Vid, Blackflock v. Pajne^ Prac. Reg. 425. Barnes^ 487, on 
iame point. 

Robinfon againji TuckwcU. Mich. 13 
Geo. II. 1739. [Barnes^ 203. S.C] 

\ MOTION to fet ajidc an Execution executed 
after a Writ of Error allowed, and a Rule 
Nifu 

The CaJe was, the Plaintiff having obtained a Defendant on 
VerdiS and Judgment for Cojis, the Defendant jued Judgment after 
out a Writ of Error ; and pending that Writ, the \^r]ll^t 
Plaintiff brought an Adion of Debt on the Judg- thereon, Piain- 
ment, and after Judgment thereon took out ah Exe- tiff may take 
cution, and got it executed without Leave of the ^'^^ Execution. 

I I 



242 Cafes of Pra^ice in the 

Court. And now on jhcwing Cauje it was injijled 
that the Plaintiff might proceed as he has done, 
unlejs the Defendant had obtained a Rule for 
jlaying Proceedings upon his confeJ[[ing Judgment; 
which Rule he might have had for ajking; but 
having not done jb the Plaintiff's Execution is 
regular, and ought not to be jet ajide ; the Caje of 
Humphry 5 and Daniel^ ante^ p, 129, being a Deter- 
mination in Point. 

Curia : The Rule mu/l be dijcharged. 



Words not Ac- 
tionable, Judg- 
ment arrefted 
after Verdidi. 



Palmer againji Sir James Edwards, [160] 

IN an Afiion for Scandalous Words Jpoke of a 
Jujlice of the Peace, vi%, i. You robbed the Poor^ 
and are worfe than a Highwayman. 2. Tou Villain^ 
you have robbed the Poor^ and are worfe than a High" 
way man. 3. Tou Filtain^ you have robbed the Poor. 
4. Tou are worfe than a Highwayman. A general 
Verdifi was given for the Plaintiff, and 5/. Da- 
mages i Motion in Arrejl of Judgment, and Rule Niji. 
On Jhewing Cauje two Counjel were heard on each 
Side, and many Cajes cited. 

Curia : There is not much Difficulty in this Caje, 
but there is no End of Citing and anjwering Cajes; 
to bear an ASion, Words mujl have a certain 
Signification, mujifo refled upon a Perfon, that if true 
he might be liable to jbme legal Punijhment, or if 
from the jpeaking jbme particular Damage does 
accrew, or is likely fo to do, and Cojls or Damages, 
or upon a Colloquium of his Trade. The Plaintiff 
here is /aid to be a Jujlice, yet no jpecial Damage 
laid in this Ca/e ; the Office of Jujlice of the Peace is 
not jb conjiderable but that many People chooje to 



Court of Common Pleas. 243 

decline it. Villain alone has never been held to be 
afiionable ; indeed in the Cafe of Scandalum Mag- 
natum the Rules are very different. Robbing a 
Word of uncertain Signification^ which Uncertainty 
is rendered greater by the Words annexed, robbed 
the Poor, what Poor and when? The Words 
therefore, Villain and robbed the Poor not being 
afiionable, and the Verdi3 general, if one Set are 
bad, the Judgment muji be arrejled as to the Whole. 
Worje than a Highwayman is very uncertain, for a 
Papiji will fay ]b of any Protejlant, and it has been 
jaid by jbme Protejlants of others, only in Regard 
to their Religious Differences; Judgment mujt be 
arrejled. 



AN ADDITIONAL CASE. 

Eafter Term 20 Geo. II. 1747. Common 

Pleas. 

Bafkerville, Efq; Plaintiffs and ChafFcy, 
Defendant^ In Error. {Barnes^ 99. 

5. C] 

PLAINTIFF gave Notice that Bail was put in, Bui in Error 
who were J G of Crown Court, Fleet '^^^}'J^ 

Street J Wooljlapler, and £>-#— S of Black-^ officer, Jnd faid 

horfe Alley y Fleet Street^ Cooper, who wou*d jujlify not to be within 
in Court on the Saturday following (which was May coJ^j^jJ f 
30) Serjeant Hayward oppojed their Jujliflcation, for q^uI 
that they had but juji before {viz. the fame Morning) 
jnjlified for 60/. in another Cauje ; and that by the 
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Hc/lict in Us Hand, one called hbnfelf of Ovam- 
Court, WoolfUpler, and the other of Blackborfe^ 
AlUy^ Cooper ; Whereat it appeared by the Affida- 
vit of the Defendant's Agents that he went to 

Crown-Court^ and no foch Perjbn at C ^ a Wod* 

jlapler, lived there, bat one C y a Bailiff or Pol- 

lower, lived in Hanging'Sword^AlUy^ and that on 
/earching at the MarJhaPt Court Office he found 

C V to be an Officer of that Court : And he aljb 

inquired in Blaekhorfe-AUey after S ^ a Cooper ; 

feveral of the Neif^boars faid they knew no jbch 
Perjbn in that AUty^ and there was no Cooper there, 
iinle^ the Man at jbch a Hoofe was a Cooper, who 
proved to be the Perjbn, and referred to a Neighboar 
for a Charafier, who jaid he would not tniji him 
Two-pence, he had no vijible way of Living, 
except that his Wife took in Wajhing, and he jbme- 
times went of Errands ; and that from all the Cir- 
cumjlances of the Inquiry the Defendant's Agent 
believed that both of the Bail were common or hired 
Bail, and not jufflcient Bail upon the Writ of Error 
in this Cauje. The Court added the 60/. which they 
had jujUfled for before, to 200/. for which they were 
Bail in this Cauje ; each of them jwore he was 
worth the Money after his Debts paid, and that he 
had a Freehold Ejlate, one lay in Glouajtirfiire and 
the other near Rygate in Surry ^ fo that the only Ob- 

Jeftion remaining was, Whether C being a 

Marfhal's Court Officer, was within a Rule of this 
Court made A^ch. b^eo, II. whereby (for the Rea- 
Jbns therein mention^) it is ordered that, no SherijPs 
Officer^ Bailiffs or othor Ptrfon concermd in the Exe- 
cution of Procifsj jhall hi nail in any Anion or Suit 
dij^nding in this Court: The Prothonotary was 
ajked. If he ever knew an Injlance where a Marjhal's 
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Court Officer was refnfed to be Bail ; he /aid, No, 
bat he knew no Reafon why they jhoald not as well 
as Sheriff's Officers: But the Court (the Chief 
Jujlice abjent) admitted the Bail as not being within 
the before-mentioned Rule. . 

See Giuituul y. ProSer, PraS. Reg, p. 73, where hired Bail 
was committed to the Fleet Prifam, 

Note ; In FUenvoodY. Smtk^ Barnes^ p. no, the do6(rine 
laid down in BafierwUe v. Chaffey^ was exploded, and it was 
held that a Palace-Court Officer could not be bail, as the 7th 
Rule of Court made in Mfr^. 6 Geo. II. extended to all Bailiffs, 
Officers, and others concerned in the execution of Proce'fs. 

And it was faid in BoUand v. PHtchard^ % W, Black, 799, 
that no Sheriff *s Officer of anv kind, could be fpecial Bail, 
and the Court referred to the rule of MicA, 6 Geo. II. as one 
founded upon principles of prudent jealoufy, £0 the very letter 
of it fhould not be broken. Semble that the fa£t of Bail 
living within the verge of the Court, will not of itfelf, without 
other fufpicious circumftances, be fufficient objection. Glead 
V. Mackajff a IT. Black, 956. 




A TABLE TO THE CASES OF PRACTICE 
IN THE COURT OF COMMON 

PLEAS. 




Abatement, 

See AmeTutment, 4. 
Attorney, 5. 
Cofts, 30. 
Plea, 2, 6, 23. 

I. 

PLEA in Abate- 
ment ought to 
be pleaded with- 
in four Days 
after the Decla- 
ration delivered, or left in the 
Office. Pc^e 95 

2. When the Declaration is 
delivered folate in the Term, 

that the Defendant is not ob- 
liged to plead that Term, he 
muft, within the firft four Davs 
of the next Term, apply to the 
Prothonotary for a fpecial Im- 
parlance. 116 

3. A Plea in Abatement is 
not to be received without an 
Affidavit. i3» 

4. Plea of Privilege by an 



Attorney held to be ill, not 
faying tmt attoni tempore im- 
petratkms bre*vis orsgmalis. 

Page 227 

Anions, 
See ^enue, 

Adminijirator, 
See Cofts, 17, 18. 

Affidavit. 

See Abatement, 3. 
^EjeSiment, 4, 5. 
Outlawry, 7. 
Plea, 4, 24. 
Prifiner, 1 3. 
Prohibition, 2. 
'frial, 6, 7. 

Affidavit made of the Debt, 
but by Miftake not filed, the 
Defendant arretted 5 Cofts paid 
by Plaintiff, but Attachment 
denied. 189 
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Alias dOF. 

The A&as t&a; if inlerted in 
the Declaration, Ihould be in 
Latm, if the Bond is fo. 

Page 136 

Amhajfadmr. 

I. A Trader, againft whom 
a CommiflioB of Bankruptcy 
may ifiue, is incapable ot an 
Ambaflador*s Prote^ion. 97 

X. Motion to ftay Proceed- 
in^ againft an Ambaflador^s 
Servant. ao3 

Amendment, 

See Declaratkn, 24. 
Error, 14. 
Fines. 5. 
P^ea. 1. 
Recoveries. 3, 4. 

1 . A Roll in the Treafury 
fpoiled by Accident amended 
by the Nifi prius Roll and 
Pofiea, 7 

1. Judgment amended by 
ibiking out Attack' fuit^ and 
inferting SunC fiat, 18 

3. A Recital in a Declara- 
tion amended after Iflue joined. 

4. A Plea in Abatement not 
amendable. 47 

5. Warrant of Attorney 
amended after Error brought 
with Cofts to the Plaintiff in 
Error, if he fhould not proceed. 

68 

6. Entry of Bail in a Fila- 
cer*ft Book, ordered to be a- 
mended. iiq 



7. Recognizance amended, 
and made agreeable to the 
Writ, Page no 

8. Amendment of an Iffue 
of Mtff tiel Record^ by the Writ 
of Scire facias, 113 

9. Ifliie amended. 160 

10. Amendment of a Record 
by ftrikine out the Entry of 
a View <unied, there being 
nothing to amend by. 198 

1 1 . Jurats amended, 1 51 
II. Avowry amended after 

Argument on Demurrer. 123 

13. Amendment of Writ of 
Entry. 18 

14. Amendment of Warrant 
of Attorney. 19 

Antient Detnefne, 
See Plea, 7. 

Appearance, 

See Attorney, a, ai. 
Barom and Feme, 1. 
Irregularity. 3. 
OutUnvry, i . 

1. The Plaintiff may enter 
an Appearance for the De- 
fendant the Day after the Ap- 
pearance-Day of the Return of 
the Writ. 72 

2. Where the Plain tiff enters 
an Appearance for the De- 
fendant, he is not obliged to 
take Notice of any Attorney 
the Defendant employs. 175 

3. Upon Appearance to the 
Exip Jacias^ the Defendant 
muft plead inflanter. 32 
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Arreft. 
See Baron and Feme, i. 

Arrefts and Senrite of Pro- 
cefs after the Rifing of the 
Court, on the Return Day are 
irregular* Page % t 



Attachment, 

See Attorney, 4. 
Bml, 1 9 23. 
Contempt, i • 
Eje&ment. 11. 
Prifoner, 1 1 . 
Rejcous, I, 2. 

t. A Motion for an Attach- 
menty except for Non-payment 
of Cofts, will not be received 
on the laft Day of Term. 77 

2. If Interrogatories be not 
filed in four Days, the De- 
fendant muft move for his 
Diicharge, or he will be ftill 
liable to anfwer. ibid, 

3. Attachment againfl the 
High-Sheriff, the Rule being 
ierved on him. 1 30 

4. An Attachment granted 
flgainft the Sheriff on Service of 
a Rule, upon one who a£led 
for the Under-SheriiF. 123 

5. An Attachment return- 
able the Day before the firft 
Day of Term quaihed. 1 70 

6. An Attachment is not 
grantable on a Quaker^s Affir- 
mation. 187 

7. Attachment againft a 
Bailiff for retaking the De- 
fendant on Sunday. 51 



Attorney, 

See Abatement. 4. 
Appearance, 2. 
Procefs, 5. 
f^enue, 2, 3. 

1. A Bill aeainfl an Attor- 
ney is to be called thrice in open 
Court, then entered with the 
Prothonotary \ a Rule for Ap- 
pearance to be given with the 
Secondary, the Bill to be filed 
with the Prothonotary till the 
Rule is out, and then with the 
Cuflos Brennum, Page 7 

2. An Attorney *sfubfcribing 
a Bill filed againfl him, is only 
an Undertaking to appear, 
which he mufl aAually do in 
the Prothonotary *s Remem- 
brance, and on an Application 
the Court will compel him to 
do it 98 

3. An Attorney fued as Ex- 
ecutor, Adminiflrator or Bail| 
has no Privilege, but may be 
fued as a common Peribn. 96 

4. An Attorney forejudged^ 
fuinga Writ in his own Name, 
liable to an Attachment. 177 

5. Where an Attorney is 
arrefled on Procefs out of a 
fupcrior Court, he mufl plead 
his Privilege &ub pede JipUij 
if on Procefs out or an inrerior 
Court, his Writ ought to be 
allowed InfiaMer, . 6 

6. In the Memorandum of 
a Declaration againfl an At- 
torney, no Neceffity to mention 
the Nature of the Action, as 
Debt or Cafe. 159, 196 

K K 
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7. Priyilcge from Arreft at- 
tending the Coart. ?w 91 

8. An Attorney airefted at a 
Coffee-houfe near the Hall, 
while attending a Motion in 
Court, di&rharged. 96 

9. An Attorney, arretted 
whilft attending the Execution 
of an Inquiry difcharged. 1 54 

10. An Attomejr arrefted in 
the Execution of hit Office, by 
giving Security for the Debt, 
waives his Privilege. 157 

11. An Attorney taken in 
Execution, when attending on 
ajttdge*s Summons, difcharged. 

113 

11. Even before the Stat. % 

Gi9, II. an Attorney could not 

bring an Aftion for Fees till a 

Bill was delivered, by the Star. 

3 7^' I. 43 

13. The Adminiftrator of an 

Attorney mav commence a 
Suit without delivering a Bill, 
and the Bill is not liable to be 
taxed. 87 

14. A Bill not figned is not 
liable to be taxed. 91 

15. After Bond given, At- 
torney's Bill not to be taxed. 

165 

16. An Attorney's Bill can- 
not be taxed after an Aftion 
brought, and Writ of Inquiry 
executed. 178 

17. An Attorney allowed 
the Coft of taxing his Bill, only 
a ninth Fart being taken off. 

116 

18. An Entering Clerk of 
the Court allowed to be Bail. 

67 



19. An Attorney of this 
Court cannot be Bail without 
the Plaintiff*s Confent $ but an 
Attorney^ of another Court 
nuy. Fage 96 

See Mich, 6 Geo, II. reg. 5. 

10. An Information a^ainft 
an Attorney for praftifing, 
after beine convi6led of Subor- 
nation of rcrjury. 5» 

21. When an Attorney un- 
dertakes to appear and plead 
for the Defendant, the Court 
will compel him to appear; 
but' a Plea muft be demanded 
in Writing. 99 

22. Proceedings tranfadled 
in the Country not to be fet 
afide after Judgment. 165 



Avowry, 

Set Jmendmemi, 12. 
Rtpkvin, I. 



Award, 

See C^, 34. 

After the Arbitrators have 
named an Umpire they cannot 
proceed, thougn the Time for 
makinff their Award be not 
expired. 175 



Bail. 

See Amtndmint, 6, 7. 
Attorney, 18, 19. 
Baron and Fem^, 1,2. 
Ejeffmemt. 18. 



in the Court of Common Pleas. 25 1 



Errvr, 13, 17, 18. 
Homm re^igUauk. t, 3. 
Otitiawry, %, 

Stufa, I, 2» 4. 

I. 

THE Sheriff cannot take a 
Bail-Bond to an Attacb- 
ment out of Cbancery. Page 25 

2. Additional Bail ftnick out, 
where put in without Defen- 
dant's fCnowledge, on purpofe 
to have Defendant in his Power 
to furrender. 30 

3. In an A^Uon on a Recog- 
nizance againft Bail the Plain- 
tiff need not fue out a fpecial 
Writ J a Claufum fregity with 
an Ac etiam in Debt, is fiif- 
ficient. 31 

4. In fuch AAion the Defen- 
dant {hould be arrefted four 
Days at leaft before the Return 
of the Writ, that he may have 
Time to render the Principal. 

ibU. 

5. On an Aftion upon the 
Recognizance againft Bail, they 
have till the Rifing of the Court 
on the Appearance-Day of the 
Return of the Writ to render 
the Defendant. 38 

6. In an AdUon on the Re- 
cofipiizance againft Bail, Error 
being brought in the original 
A£lion, Plaintiff allowed to 
proceed to Judgment, but Ex- 
ecution ftayed till Error deter- 
mined. 39 

7. To an A6lion of Debt 
upon a Judgment Bail fliould 
be put in, if no Bail was put 
in to the original A6^ion. 50 



8. Officer retakes the Defen- 
dant after Bail put in. Page $% 

9. Exception to Bail ought 
to be taken in the Filacer's 
Office. ibuL 

10. Bail on a Bottomree 
Bond, utter aUa^ for Payment 
of Money. 54 

11. A Ca^ Sd*f in order to 
charge the Bail, ihould be left 
with the Sheriff four Days be-^ 
fore the Return. ibui,' 

12. Whether a Bail-Bond 
may be taken for more than 
double the Sum fwom to. 67 

13. On a Tejr Ca' Bail muft 
be put in with the Filacer of 
that County into which the 
original Cafias was dire^ed^ 
not with the Filacer of that 
County into which the Teftaf 
was dire6led. 68 

14. Bail muft furrender the 
Principal before the Ri£ng of 
the Court on the Appearance- 
Day of the Set, fa, returned 
Scire feci^ or of the fecond Set, 

fa, returned Nihil, 81 

15. Exception to Bail muft 
be on the Bail-piece, or in the 
Filacer's Book. 84 

16. Where the Bail is ex- 
cepted to, they cannot furrender 
till they have juftified, 88 

17. If the fame Bail be put 
in above which the Sheriff took, 
the Plaintiff cannot except 
again% them, but muft proceed 
againft the Sheriff. 92 

1 8 . Ball in an A£iion of Debt 
upon a Judgment, though Bail 
in the original A6lion^ that 
Bail having furrendered the 
Defendant* 114 
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1 9. An Out Penfionerof C^^A 
fia-Coiiege held to Bail, not 
being a Soldier within the 
Meaning of the Statute. 

Pag£ 114, 

10. After a Declaration de- 
livered in the original Action, 
the PlaintliF cannot proceed on 
the Bail-Bond. 120 

1 1 . Defendant committed for 
f ndeavouring to bribe the Plain- 
tiff's Attorney not to appear 
againft the Bail on their jufti- 

fying. 131 

%%, A Soldier held to Bail 
on an A£lion of Debt, upon a 
Judgment for above ten Pounds, 
though the original Debt was 
under ten Pounds. 133 

28. The Sheriff cannot take 
Bail on an Attachment out of 
Chancery. 1 50 

24. Defendant held to Bail 
in Trefpafs, for taking and car- 
rying away Plaintiff's Hop- 
poles. 160 

25. An A6lion on the Re- 
cognizance cannot be brought 
againft the Bail, if a Writ of 
Error be depending in the ori- 
ginal A^lion. 169 

26. A RcJduSt \o entered in 
the Judge's Book held good, 
the Piaintifis having got away 
the Bail-piece to file . 185 

27. The Panicular of the 
Hour of a Surrender ordered 
to be fpecified in the Ent^. 

28. Render entered in the 
Judges' Book ftruck out, De- 
fendant refuiing to pay the 
Fees. 198 



29» An A6lion for mali- 
cioiwy indiAing the Plaintiff, 
who was diicharged on a Flaw 
in the Indi^ment, and not upon 
the Merits, no Bail. Page 224 

30. Exception to Bail waived 
by Proceeding on the original 
A6iion. 235 

31. Bail in Error juftified by 
a Marihal's Court Officer, and 
(aid not to be within the Rule 
of Court. 243 

Bankrupt. 
See Ambafadw. i. 

Baron and Feme. 

See DeclaraHom, 3, 4. 
Prifoner, 8. 

1. On Judgment againft Ba- 
ron and Feme both muft fur- 
render in Difcharge of the Bail, 
and the Wife cannot be dif- 
charged. 79 

2. In an A£lion againft Baron 
and Feme, if only the Wife be 
arrefted, (he fliall be difcharged 
on a common Appearance ; but 
if both be arrefted, both fliall be 
held to Bail. 176 

Battery. 

The ipecial Writ in Battery 
contains but one Battery, the 
Declaration may contain many. 

74 

Bills againji Jttornies. 
Sf e Attormei, 



in the Court of Common Fleas. 253 



Capias ad fatisfaciendum, 
Ste Bail, ii. 

Caufes. 
See Co/ts, 

Claufum fregit. 

See Bail, 3. 
Heir, 

On \ClaufumJre^t the Plain- 
tiff may declare in any A£lion. 

Page \i 1 

Concilium. 
See Demurrer, a. 

Contempt. 
See Prifoner, a, 3. 

1, Defendant being ferved 
with Procefs curfed the Court ; 
an Attachment granted with- 
out Rule to (hew Caufe. aoo 

2. Recogpnizance to anfwer 
Interrogatories on a Contempt 
difcharged before Examination, 
on Payment of Cofts. 183 

Corporation. 
See EJfoin, i. 

Cojis, 

See Eje^ment, ii, 11. 
Homine replegiando, 1. 
Mutual Debts, i . 
Sci, fa, 3. 

I. Several TrefpaflTes, inter 



alia^ for turning up the Soil 
with Ploughs, Damages found 
under forty Shillings, no Cofts 
de incremento. Page 6 

2. On an A6lion for Words, 
and Damages under forty Shil- 
lines no Cofts allowed, though 
a ipecial Juftification had been 
pleaded. 36 

3. In Trefpafs which con- 
cerns a Freehold, and an Aflault 
and Battery joined, the Plaintiff 
(hall have no more Cofts than 
Damages. 39 

4. In Trefpafs for an Injury 
done to a perfonal Chattel the 
Plaintiff (hall have full Cofts, 
though the Damages found be 
imder forty Shillings. ibid. 

5. In Trefpafs the Jury gave 
3/. 4^. Damages, and 40/. Cofts, 
and the Prothonotary allowed 
6/. %d, fbr the Capiatur Fine { 
held, that the Jury is not bound 
by the Statute, and the Protho- 
notary hy $& SW, & M,\s to 
allow the Capiatur Fine. 69 

6. In Treibaft where there 
is an Injury done to a perfonal 
Chattel, and no Freehold comes 
in queftion, the Judge need not 
certifjT, and the Plaintiff ftiall 
have full Cofts,thoughDamages 
found be under 40J. 75 

7. In Trefpafs where the 
Freehold might have come in 
Queftion, a Judge's Ceitificate 
is neceffary, to intitle the Plain- 
tiff to full Cofts. 1 28 

• 8. In Trefpafs where a Da- 
mage is done to a perfonal 
Chattel, the Plaintiff ftiall have 
fiill Cofts, though Damages 



/ 
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fenad be under forty Shillings. 

?ag€ 149 

9. Full Coib allowed in 
TrefpaTs and Aflault, and for 
tearing PlaintiiF's Cloatht. 164 

10. In Trefpafi the fpecial 
Matter laid being found for 
the Defendant) and the reft for 
the Plaintiff, he fliall have no 
more Cofts than Damages. 177 

11. In an A£^ion for Words 
and fpecial Damages laid, De- 
fendant ihall have iiiU Cofts. 

aoS 

ift. The new Aflienment no 

foecial Pleading to intitle the 

Party to Cofts. 225 

13. An Executor, Plaintiff, 
(hall pay Cofts on a Non prois 
for want of a Replication. s6 

14. £zecuton,Plaintiffs,iion- 
fuited on a Trial upon a Pro- 
mife made to the Teftator, no 
Cofts allowed. 34 

15. If an Executor difison- 
tinue, he ihall pay Cofts. 117 

16. Cofts payable to a De* 
fendant by a Rule of Court, on 
his Death are payable to his 
Executor. 170 

17. An Adminifbator non- 
(iiited on Trial in Trover, the 
Trover in the Inteftate*s Time, 
the Converfion in the Plain- 
tifPs, he fliali pay Cofts. 93 

18. No Coits payable by an 
Adminiftrator on a Nonfuit, 
upon a Prohibition prayed by 
him. 237 

1 9. In Prohibition the Plain- 
tiff ought to have the Cofts of 
the Suggeftion itfelf, and all 
fobiequent Cofts.. 19 



fto« On Judgment by DeCnult 

in Prohibition the Plaintiff (hall 
have a Writ to enquire of his 
Damages, and his Cofts taxed 
from the Time the Rule or 
Prohibition was made abfolute. 

21. Where Judgment is for 
the Defendant on a Demurrer 
in a i^iuir^ impidk^ he fliall 
have Cofts. 9 

22. No Cofts jriven by the 
Jury on a Verdict, but added 
by the Court. 14 

«3. Treble Cofts allowed a 
Commiftionerof the Land-Tax 
where the Plaintiff was non- 
fuited, though the Judge had 
not certified. 29 

24. No Cofts for not execu- 
ting a Writ of Inquiry accord- 
ing to Notice. 129 

25. Cofts allowed to the De- 
fendant on the Plaintiff^s fetting 
afide his own Writ of Inquiry. 

138 

26. On a Verdi6l for the 
Defendant, upon an A^^ion 
for exerciling a Trade contrary 
to the Statute, Cofts allowed. 

37 

27. Where a Statute gives a 

Penalty to a Party injured he 
fliall have Cofts, aUter in Cafe 
of a common Informer. 129 

28. In Formedon in Re- 
mainder, where Judgment is 
given for the Tenant on De- 
murrer, he (hall have no Cofts. 

40 

29. A Prochein antf fliall 
pay Cofts for not proceeding to 
Trial. 5 r 
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30. IfiueonaPleainAbate- 
menty and the Plaintiffnonfuited 
at the Aflizes, the I^efendant 
allowed Cofts. P^ge 56 

31. Cofts taxed againft a 
Pauper for not proceeding to 
Trial, 73 

3^2. Plaintiff paid Cofts for 
not going to Tnal, though the 
Defendant had entered a Ne 
recipiatur. 90 

33. An Agreement to pay 
Debt and Cofts, the Cofts Ihali 
not be taxed as between At- 
torney and Clients* loz 

34. On an Award to pay 
Cofts, the Cofts to be taxed (haU 
be as between Party and Party, 
and not as between Attorney 
and Client, except there be a 
fpecial Agreement. 104 

35. No Cofts on a Set, fa, be- 
fore the Defendant has pleaded. 

109 

36. The Charge of a Wit- 
neis allowed, though the Judge 
would not permit him to be 
examined. - 146 

37. Cofts on a VerdiA for 
fome of the Defendants, though 
the others let Judgment go by 
Default. z6a 

38. Cofts of Repleader de- 
nied where the Plaintiff had 

Proceeded to Trial on a Plea of 
fjott affumpfit^ to an A6tion of 
Trovier. 174 

39* The Charge of ftriking 
a fpecial Jury is to be paid by 
the Party who applied for the 
fpecial Jury, but the other ne- 
ceftarv Charges are to be al- 
io wecl. a 10 



40. No Cofts on a Reference 
or Rematiit, Page aio 

41. Jury not bound as to 
Cofts by the Sutute of %% & 
13 Car, IL 225 

42. Cofts refiifed under Stat. 
3 Joe. I. c. 15, the Defendant 
having waived hisright to them. 

X05 

43. Motion to tax Plaintiff *s 
BiU of Cofts refiifed, the De- 
fendants having given a Bond 
for the Money. 165 

Countermand, 
See Notice, 6, 15, 14, 

Cu^os Brevium, 
See Error, t^. 



Declaration, 

See Mas AS*. 

Amendment, 3. 
Attorney, 6. 
Battery, 
Claufum frept, 
Homne replegiando, i . 
Notice, 27, 
Plea, 2a. 

Prifouer, 2,3,4,6,13. 
Reple<uiu, 2. 

DEFENDANT'S Attor, 
ney bound to receive a 
Declaration by the By, at the 
Suit of the fame Plaintiff, but 
not at the Suit of another. 1% 
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1. On a fpecial Writ the 
Plaintiff cannot declare by the 
By* till he has delivered a De- 
claration in the original Adlion. 

PagelZ 

3. On Procefi at the Suit of 
the Hulband only, he cannot 
delirer a Declaration by the 
By, at the Suit of himfelf and 
Wife. 199 

4. But on Procefi at the Suit 
of Hu(band and Wife, the Huf- 
band may deliver a Declaration 
by the By at his own Suit only. 

ibid. 

5. The Time for pleading 
to a Declaration delivered De 
hette efe not fettled. %$ 

6. Where a Declaration is 
left De bene ejfe^ Notice thereof 
and of the Time to plead 
may be given to the Defendant. 

7. On a Writ returnable the 
fecond Return of the Term, the 
Declaration may be delivered 
De bene effe^ on the Efibin-Day 
of Return. 85 

8. A Declaration maybe de- 
livered De bene ejfe on the Eflbin 
or Return-Day, or on any Day 
after, though Rule to plead can- 
not be given till the firft Day 
of Term. 102 

9. On a Declaration deli- 
vered De bene ejfe^ the Plaintiff 
cannot fign Judgment till the 
Time for Appearance is out. 

10. A Declaration may be 
delivered before the £ffoin-Day 
of the third Term, where the 
Defendant has not given a Rule 



to declare at the End of the fe- 
cond Term. Pe^e 22 
X I . The Defendant may call 
for a Declaration the Term after 
the Return of the Writ, and 
fiffn a Non-prois for the want 
of it. 47 

12. The Declaration ought 
not to be delivered to the De- 
fendant when his Attorney is 
known. 51 

1 3. The Plaintiff having en- 
tered an Appearance for the 
Defendant, delivered the De- 
claration and Notice to the 
Defendant, though after the 
Appearance he knew the De- 
fendant's Attorney, held to be 
well delivered. 76 

14. Where on an Ac etiam 
Writ the Plaintiff by declaring 
lofes his Bail, he may declare 
in any AAion or any County 
as on a Ciaufumfregit, and de- 
liver as many Declarations the 
fame Term againfl the fame 
Defendant as he will. 88 

15. Writ ferved on Defen- 
dant in London, and Notice of a 
Declaration and to plead in four 
Days left for him at his Lodg- 
ings in London, held good, 
though the Defendant dwelt in 
the Country, and lodged only 
occaiionally in London. 89 

x6. Notice of a Declaration 
beiiig left in the Office ihould 
fet forth the Nature of the Ac- 
tion as Debt or Cafe, but need 
not fet forth the Subfhmce of 
the Declaration at large. 95 

17. Notice tAat a Declara" 
Hon upon a Note under Hand, 



in the Court of Common Pleas. z^y 



and fir Gwids Md ivas fled in 
the Office^ held to be bad, not 
fettingforth whether the A6lion 
was in Debt or Cafe. Page 102 

18. When Judgment is fet 
afide for Irregularity, a new 
Declaration muft be deliyered. 

120 

19. A Declaration left in the 
Office, and Notice given to the 
Defendant's Attorney, is the 
fame as if the Declaration itfelf 
was delivered to him. 125 

20. If a Declaration be left 
in the Office, it is deemed as 
no Declaration but from the 
Notice. ibid, 

21. Declaration delivered to 
the Attorney in the Country 
not good. 1 52 

22. A Declaration ihortned 
by the Court, and Cofts paid 
by the Attorney. 193 

23. A Declaration delivered 
to the Defendant, his Attorney 
not being to be found, held 
irregular. 194 

24. The Plaintiff may have 
Leave to amend his Declara- 
tion, by adding new Counts 
any Time before the End of 
the fecond Term. 198 



Demurrer. 

See Cof^s, 21, 28. 
Iffue, I. 

Money into Court, 5. 
Non frofs, 2. 
Flea, 23, 28. 

I. Judgment given for the 
Plaintiff m Demurrer, though 



neither Plaintiff nor Defendant 
had delivered the Paper-Books 
to the Puifne Judges. Page 37 

2. The Caufe fiiould not be 
made a Concilium before the 
Demurrer - Book is tendred ; 
but if it is, the Defendant mufl 
pay for the Book, or Judgment 
may be figned. 108 

3. After a Rule given to 
rejoin ifTuably, the Defendant 
may demur. 168 

4. Leave to withdraw a De- 
murrer in a particular Cafe, 
thoueh the Plaintiff had lofl a 
Trial. 214 

Dijirefs. 

Deer difbainable for Rent. 

221 

Dower. 

See Notice, 13. 

1. In Dower the Plaintiff 
mufl give a peremptory Rule 
to plead. 1 32 

2. Grand Cape fet afide be- 
caufe the Summons was not 
duly proclaimed. 174 



Ejeffment. 

See Error. 16, 17, 18. 
Money into Court. 3. 

I. 

FIXING the Declaration on 
the Door of the Meffuage, 
the Tenant's Wife fhuttin^ the 
Door after being acquamted 
L L 
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Ynth the Contents^ not good 
Service. ?agi 1 1 1 

a. A Declaration in Ejed- 
ment left on the Premifles, 
where the Tenant refufed to 
accept ity and threatned to (hoot 
the Bearer^ held good Service. 

3. Declaration delivered to 
the Father of the Tenant^ who 
acknowledged the Receipt of 
it, good Service. 173 

4. Judgment in £je6hnent 
denied for Inoertainty in the 
Affidavit. 163 

5. What Affidavit is necef- 
fary onan Ejectment upon Stai, 
4 G. II. Id 

6. Vacant Pofleffions not 
within the Rule of Trw. 32. 
Car, II. Ill 

7. If the Rule annexed to 
the Plea be not ftanopM by the 
Filacer, the Plaintiff may fign 
Judgment. 106 

8. The Landlord cannot 
make himfelf Defendant with- 
out the Tenant's Conient. ^08 

9. The Tenant cannot be 
compelled to defend, nor may 
the Landlord for him, without 
his Confent. 148 

10. Landlord made Defen- 
dant, the Tenant delivers up 
the PoiTeffion. 135 

11. The Leflbr of the Plain- 
tiff being poor, (hall not be 
obliged to name a Plaintiff 
able to pav cofts. 27 

I a. Judgment being for the 
Defendant in an Ejedlment, 
where the Leffor of the Plaintiff 
was a Peerefs, an Attachment 



againft her Goods and Chattels 
was granted for the Cofts. 

Page\s 

1 3 . Proceedings in Eje£iment 
ftayed on Payment of Rent in 
Arrear and Cofts. 13 

14. Proceedings in Ejefhn^nt 
ftayed till the Leffor of the 
Plaintiff, being Lord of the 
Manor, delivered the Defen- 
dant a Copy of his Admiffion. 

86 

15. Notice to appear in the 
Beginning of the Term incer- 
tain. 163 

1 6. Variance between the 
Iffue delivered and the Record 
of N\li friusy the Defendant 
confeffing Leafe, Entr^ and 
Oufter at the Trial, will not 
prevent his taking Advantage 
of the Variance. 166 

17. Six Iffues in Eje6hnent 
confolidated into one, the Ap- 
pearance and Plea being joint. 

179 

18. What Bail in Error in 
Ejectment. 231 

Entry [Writ of). 
See Recoveriej. 

Erron 

See Amendment, 5. 
Bail, 6, 25. 
Eje&ment, 18. 
Nonfuit. 3. 
Outlatuty, 2. 

I. The Allowance of a Writ 
of Error is a Superfedeas from 
the Time of the Allowance, 



in the Court qf Common Pleas. 259 



though the Execution be exe- 
cuted before Notice. ?age 55 

2. A Writ of Error is a ^«- 
perfedeas^ even where the Exe- 
cution iflties before and is exe- 
cuted after the Allowance 
thereof without Notice. 61 

3. A Writ of Error return- 
able before Judgment iigned 
does not attach the Suit, and 
the Plaintiff may take out Exe- 
cution. 77 

4. Judgment by Cogwyvit ac- 
tionem iigned after the Return 
of the Writ of Error, Execu- 
tion fet afide, the Plaintiff's 
Attorney haWng promifed to 
dgn Judgment on a certain 
Day which was before the Re- 
turn of the Writ of Error, but 
did not. 82 

5. Plaintiff deferring to fi&;n 
Judgment till the Return of a 
Writ of Error, though called 
upon, ordered to fue out a 
new Writ at his own Expenfe. 

106 

6. A Writ of Error return- 
able Tres Trin\ Judgment 
figned in Vacation following, 
and Execution thereon, held 
that the Writ of Error attached 
the Judgment, and the Execu- 
tion fet afide. 58 

7. Writ of Error returnable 
before final Judgment figned 
does not remove the Record, 
the Plaintiff may take out Exe- 
cution. 130 

8. Judgment in Debt on a 
Judgment pendin? a Writ of 
Error in the original Action, 
the Plaintiff may take out Exe- 



cution of courAy unleis flayed 
by Motion. Page 196 

9. Leave granted to take out 
Execution, the Writ of Error 
being abated by the Death of 
the Chief J uflice. 193 

10. A Prifoner brought up 
by Habeas Corpus charged in 
Execution, though Writ of 
Error allowed. 201 

11. Debt on a Judgment 
after Error brought, the Plain- 
tiff may take out Execution, 
uniels tne Defendant moves to 
ftay him. 241 

12. The Writ of Error after 
the Record certified being 
quafhed, the MitHtur was flruck 
out of the Roll, and Execution 
awarded in C» B, 17 

13. Judgment on a Bond, 
and Error brought, the Court 
on Examination finding it was 
a Bail-Bond, though not fo 
mentioned in the Declaration, 
held that no Bail was required. 

14. A Warrant of Attorney 
amended after Error brought. 

15. A Rule fet afide for 
filing a Warrant of Attorney 
for the Plaintiff after Error 
brought. 58 

16. Judgment in Eje6lment 
and Error brought; the Plain- 
tiff in Eje^ment may bring an 
A^ion for the Meine Profits, 
and proceed to Judgment, but 
not to Execution tillError de- 
termined. 71 

17. Error in Ejectment, Bail 
for a Year and a half's Rent 



26o A liable to the Cafes ofPraBice 



and double Cofts fufEdent. 

Pa^i *04 

1 8. Error after Verdi6t in 
Ejeament; PlaintifF in Error 
may either become bound him- 
felfv or find Sureties. ai5 

19. The Depute Cuft9s Bn- 
'uium committed by the Court 
of King*8 Bench for returning 
that no Original was filed^ 
though a common Original had 
been filed after a Ne ncipiatw 
entered. S3 

fto. Motion to name a better 
Plaintiff in Eje^ment denied. 

27 



Efoin. 

I. A Corporation ae|fre^te 
not intitled to an ££m in a 
perfonal A£lion. 1 6 

a. No Eflbin lies in any per- 
fonal A£lion whatfoever, even 
where a Peer or Member of 
Parliament is Party. ibid. 



Evidence, 

See EjeSmenU 14. 
Frohibftion, i . 

1 . Liberty granted to infpc£i 
the Pttblick Books of a Dean 
and Chapter, and to take Copies 
of them. 42 

2. The Court refufed to grant 
a Rule for an Officer to attend 
with Mufter-Rolis, &c. 12 

3. A Motion to infpefl Court- 
Rolls and produce them at the 
Trial denied. 105 



Exchequer. 
See Pri*uilige, 

Execution. 

See Barom and Feme, i. 
EmfT, I to IS, 16. 
Fnfimer, 9, 10. 

1. Ft, fa. mto Middle/ex, and 
Ttflatum into London, the Form 
ot the Teftatum need not be in- 
ferted in the fecond Writ. 117 

2. By Execution on a Judg- 
ment upon a Bond the Plaintiff 
may out of the Penalty levy 
the Intereft and Cofts, from the 
Judgment to the Time the 
Execution is compleated. 134 

3. Execution taken out after 
the return of a Writ of Error 
fetafide. 113 

Executor. 

See Cofis, 13, 14, 15, 16. 
money into Court, 1. 
Mutual Debts, 2. 
Plea. 19. 
Prifoner, 7. 



Fees. 
See Prifoner s. 

Fines. 

I. A Fine paffed as acknow- 
ledged by Baron and Feme fet 
afide as to the Wife, it being 
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found on a fei^ed Iflue that 
the Wife did not acknowledge 
it. Page %i 

2. A Fine acknowledged in 
Court by a Perfon that was 
deaf and dumb. 3», 38 

3 . A fine acknowledged five 
Years ottlered to pafi on Notice 
to the furvivtng Cognifor, one 
being dead. no 

4. A Fine allowed to pa& 
though the Wife died the Dav 
after the Caption, the King's 
Silver being paid. 113 

5. Fines amended. 80, 183 

roTffudoH. 
See Qfis. 28. 



Grand Cape* 
See Dvwir, a. 

Habeas Corpus. 

See Homme replegioMdo, 3. 
Prifoner, 5,11. 

I. 

THE Plaintiff cannot re- 
move his Caufe by Ha- 
beas Corpus, 9 

2. A Sheriff allowed more 
than 12^. per Mile for bring- 
ing up a Prifoner who was a 
dangerous Perfon, and there- 
fore an extraordinary Guard 
had. 17 

3. A Habeas Corpus retumM 
on a Sunday^ Prifoner com- 
mitted the next Day. 164 



4. The Court will not re- 
ceive a Prifoner before the Re- 
turn of the Writ. Page 164 

5. A Prifoner brought up by 
Habeas Corpus at his own In- 
fbince remanded, becaufe he 
refiifed to pay the Gaoler's 
Fees. 167 

Habeas Corpora. 
See Ver£a, 3. 

Heir. 

An Heir may be fued by a 
Claufumjregit, and need not be 
named as Heir in the WriL 

16 

Homine replegiando. 

1. The Proceedings in a Ho" 
mine replegtando. 61, 123 

2. Ir the Plaintiff be non- 
fuited in a Homiue replegiando^ 
the Defendant fhall have Cofh. 

61 

3. Defendants taken on a 
Capias in Withernam brought 
into Court by Habeas Corpus 
and bailed. 123 

Imparlance. 

See Abatement. 2. 
PUa. 



10. 



I. 



NO Imparlance tho* Plain- 
tiff declared on feveral 
Batteries, tho' but one in the 
Writ. 74 
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ft. AftioiM for Words touch- 
ing the Mulder of Defendanft 
Hu(bandy Imparlance granted 
Plaintiff being In Cuftody for 
the Crime. Pagi%it 



Infant. 
See Cofis. %$* 

No Admifiion is neceffary to 
fue by Prochiim amjf, 1 1 

Information. 
See Attonuy* so. 

Inquiry. 
Sec Writrflnqmry, 



InJPeffion. 

1. Leave granted to infpe£l 
the Public Boola of the Dean 
and Chapter of St. Paul's. 4a 

2. Infpe6Uon of Court Rolls 
denied. 105 



Intere/i. 

I . The Jury may give Inte- 
reft on a Note from the Time 
the Money was lent. 66 

%, On a Note payable a 
Month after Date, Intereft 
ought to be given from the 
Expiration of the Month until 
the Commencement of the Suit. 

70 



Interrogatoriis. 

See Attackmiut. a. 
Contempt* Ibid. 
Rgfcous* Ibid. 

Imguiarity. 

1. Motion to fet afide an in- 
terlocutory Judgment for Irre- 
grularity, made the Day before 
the Writ of Jnquiry was to be 
executed, denied, as coming too 
late. Page 103 

2. After an Action brought 
on a Non-pro(s, and Judgment 
obtained thereon, too late to 
complain of the Irregularity of 
the Non-profs. 1 1 1 

3. An Irregularity in the 
Plaintiff^s appearing for the 
Defendant muft be complained 
of before Judgment fifipaed. 137 

4. Irregularity in the Service 
of Proceis to be complained of 
before Judgment. 173 

5. Motion to fet afide a Judg- 
ment (hould be made two Davs 
before the Execution of the 
Writ of Inquiry. 119 



Iffue. 

See Amendment, 8, 9. 
EjeSment, 27. 

I. Plaintiff may fign Judg- 
ment for refiifine to pay for the 
Copy of the luue or the De- 
murrer-Book, except where the 
Defendant is a Prifoner, and 
no Attorney is concerned. 
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a. Replication not delivered 
in Term, nor Rule given to re- 
join, but Defendant having 
agreed to accept the liTue as 
delivered, held ne had waived 
the Form of the Replication, 
&c. Page 7 a 

3. If the Declaration and 
Iflue be of one Term, the De- 
fendant ihall not pay for two 
Copies of the Declaration . 136 

4. Though the Ifliie be over- 
charged the Defendant muft 
pay for it, and then may apply 
to the Court. 138 

5. Judgment fijgned for not 
pacing for the Iflue fet afide, it 
being tendred to the Attorney 
in the Country, and not to the 
Agent in Town. 140 



yudgment. 

See Amendmewt. i. 
Irregularity. 5. 
Verdia. 2. 
Slander. 1. 

1. Judgment on a Warrant 
of Attorney cannot be entered 
after Defendant's Death. 13 

2. Judgment by Warrant of 
Attorney may be entered after 
Defendant's Death, if he died 
after the firft Day of the Term. 

20 

3. Judgment not to be fiened 
for want of a Plea, and till the 
Afternoon of the next Day, 
after a Demand thereof m 
Writing. 31 

4. Judgment cannot be figned 



till the Afternoon of the Day 
after the Rule to plead is out. 

Page 80 

5. Judgment by Warrant of 
Attorney, within what Time to 
be entered. 103 

6. Judgment fet afide, the 
Demand of a Rejoinder being 
made on a former Agent con- 
cerned for the Defendant's At- 
torney, and not on the Agent 
concerned in the Caufe. 105 

7. Judgment of above a 
Year's ftanding mufl be revived 
by Sd, Fa, though the Plaintiff 
was tied up by an Injunction 
out of Chancery. 122 

8. Warrant of Attorney to 
confefs a Judgment by a rer- 
fon in Cuftody, and no Attor- 
ney prefent, held to be good, 
he being an Attorney. 140 

9. Judgment figned too fi>on 
waived without Motion. 187 

1 o. A Nonprofs figned irre- 
gularly, and the Plaintiff in- 
titled to Judgment, he may 
fign it without firfl fetting afide 
the Nonprofs. 188 

11. Judgment and Execution 
on a Warrantof Attorney taken 
of a Prifoner fet afide, no At- 
torney for the Defendant being 
prefent. 194 

12. Judgment on Warrantof 
Attorney of above two Years' 
fhinding entered, on Affidavit 
that the Defendant was alive. 

220 

13. No Motion to fet afide 
Judgment on the lafl Day of 
the Term, if the Defendant 
could have applied fboner. 197 
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14. Judgment entered Vune 
froUmc, Page%i7 

1 5. Judgment iigned, but not 
enteied ofRccord. 13^ 

16. Warrant to confcfi Judge- 
ment of a Prifoner muft be in 
Prefence of an Attorney on his 
Behalf. MO 

1 7. Judgment for not paying 
for Iffue or Demurrer Book. 55 

18. No Motion in arreft of 
Judgment the laft day of Term 
without notice. 161 



Jurata. 
%tt Amendment* 11. 



JurifdiSiion. 

1. The Plaintiff's Demand 
under 40/. he may amend his 
Declaration. 109 

2. The Debt ai/. Damages 
IOC/, the Damages give Jurif- 
i&aion. iiS 



Jury. 



See C^/. 



10. 



1. A Quaker fined for re- 
fufing to be fwom on a Jury. 

156 

2. The Charge of ftriking a 
fpecial Jury are to be paid by 
the Party who applied for the 
fpecial Jury, but the other ne- 
cefl&ry Charges are to be al- 
lowed. 210 



London. 

DEFENDANT an Inhabi- 
tant in London^ and Debt 
under 40/. a judgment having 
been figned and fet afide on 
Terms of going to Trial, the 
Benefit of Cofts by Stat. 3 Jac. 
I. r, 15, is waived. Page 105 



Marjhal of the Marjhalfea . 
See Prifoners. 

MlUitur. 
See Error* 12. 

Money y Sic. paid into Court. 

I. Money paid into Court by 
an Executor delivered aeain to 
him out of Court, the Plaintiff 
being nonfuited; aSter if he 
had not been an Executor. 10 

s. If the Plaintiff be npn- 
fuited after Money paid into 
Court, the Defendant (hall not 
have it back. 56 

3. On an £je6hnent. Motion 
to bring tool, into Court, to 
anfwer a Fine, denied. 66 

4. In Trefpafs and Affault, 
and for taking away i/. Mo- 
tion to bring the Shilling into 
Court. 71 

5. The Defendant (hall not 
pay Money into Court on one 
Promife and Demurrer to an- 
other. 73 

6. Six Shillings and three 
Pence paid into Court, and 
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Verdi6l for the Defendant al- 
lowed to take it out, in part of 
his Cofts. Pagfs 82, 177 

7. In Trover a Note brought 
into Court. 89 

8. Money cannot be paid 
into Court after Judgment fet 
afide, on Payment of Cofts. 116 

9. Motion to pay Money 
into Court but not brought in 
till three Terms after, Pro- 
ceedings fet afide, upon Pay- 
ment of Cofts by the Defen- 
dant. 139 

10. Of Cofts on paying 
Money into Court. 182 

11. The Defendant qannot 
have the Money back, though 
the Plaintiff die before the 
Trial. 195 

I a. Goods when cumber- 
ibme not to be brought into 
Court, but Plaintiff muft fhew 
Caufe why he will not accept 
them, and Cofts. 197 



Motion. 

See AttackmenU i. 
Judpnent, 13. 
Notice. 18, 25, 26. 
Trial. 
Fen&a. 



2,8. 



2. 



Mutual Debts. 

I. Indor(ement on the Back 
of the Record, that 1 3/. was due 
to the Plaintiff, but on balanc- 



ing Accounts there was due to 
the Defendant 1 3/. held to be 
a good Verdi£l, and the De- 
fendant intitled to Cofts. 97 
2. Where an Executor fues 
in his own Right, the Defen- 
dant cannot fet off a Debt due 
from the Teftator. Page 228 



Ne Recipiaturs. 
See Cofts, 32. 

I. 

IN Londoit and Middlefex Ne 
recipiaturs may be entered 
after Eight o'Clock in the 
Evening, the Day next but one 
before ue Day of the Sitting. 

58 



Nonprofs and Nonfuit. 

See Irregularity. 2. 
Judgmeta, lo. 

1. The Rule and Nonprofs 
for want of a Declaration ought 
to be in that Prothonotary's 
Office wherein the Plaintiff's 
Attorney practices. 80 

2. NoH ajfumbfit as to Part, 
and Iffue on Demurrer as to 
other Part Nonprofs for want of 
Replication fet afide on Pay- 
ment of Cofb, a Rejpondeas 
Oufter being awarded on the 
Demurrer. 122 

3. Plaintiff nonfuited at Trial 
dies before the Day in Bank, if 
Judgment be figned, after his 
Death, it is reverfible by Writ 

M M 
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of Error, but not to be fet afide 
by Motion. 167 

4. Motion b^ Defendant to 
let afide Nonfuit, for not con- 
feffing LeaTe, Entry and Oufter, 
granted. Fifgt 166 



Notice. 
See DiclarattM, 6, 13, 15, 

16, I7y 19, 10. 

EjeSmiHt. 15. 
Plea, %^. 
Procifs, 7, ". 
Rgpltvw. a. 
TriaL i. 

I. Notice to appear in the 
Copy of Procefi muft not be 
for the Appearance Day, but 
the Return-bay. 138 

a. Procefs ferved without 
Notice, Proceedings ftayed. 1 50 

3. The Notice to appear 
fhould be for the Eflbin-Day, 
though Sundip, 145,147, 149 

5. Notice IS to be g^ven of 
executing a ScL fo» Inquiry, i 

6. Notices of Tnals, and 
Inquiries and Countermands 
thereof are to be in Writing. 7 

7. Though interlocutory 
Judgment be figned above a 
Year fince, yet only common 
Notice of executing a Writ of 
Inquiry need be given. 9 

8. Where there are two De- 
fendants, and the Plaintiff ap- 
pears for them, Notice of In- 
quiry mufl be given to both. 140 

9. A Writ of Inquiry, ex- 
ecuted above a Year after the 
interlocutory Judgment, was 



(et afide, becaufe a Term*s No- 
tice was not given. Pa^e 146 

ic. A Writ of Inquiry ttt 
afide for Incertainty in the No- 
tice. 14S 

XI. Writs of Inquiry fet 
afide for Incertainty in the No- 
tice as to Time and Place. 171 

xa. In^uiiv fet afide for In- 
certainty m tne Notice. aoa 

13. Notice ought to be given 
of executing a Writ of Inquiry 
of Damages in Dower. 14 

14. Where the Defendant*s 
Attorney is not known. Notice 
of Trial or of executing a Writ 
of Inquiry may be given to the 
Definidant. 04 

15. Notice of Trial for the 
Aflises may be countermanded 
in Lwdm, 74 

X 6. On an Ifliie of above a 
Yearns ftanding a Term*s No- 
tice of Trial muft be eiven, and 
be delivered before the Eflbin- 
Day. 99 

17. The Rule of fourteen 
Days Notice of Trial (hall not 
be altered upon the Defendant*s 
coming to Loadtm for a few 
Days. 107 

18. Notice to put off a Triad 
fhould be made two Days be- 
fore the Day of Trial. 147 

19. VerdiA fet afide for want 
of fourteen Days Notice of 
Trial, the Defendant living in 
Inlimd, 168 

so. Notice of Trial muft be 
given in Town, but Counter- 
mand may be given either in 
Town or Country. 181 

a I. Where the Plaintiff ought 
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to give the Defendant fourteen 
Days' Notice of Trial, the De- 
fendant ought to give the like 
Notice where he tries the Caufe 
by Proviib. Page i88 

21. Where liTue has been 
joined above a Year, Plaintiff 
or Defendant muft give a 
Term's Notice of Trial. 6 

S3. Such Notices to be given 
before the £ifoin-Day ot the 
Term, but when there has been 
an intermediate Proceeding, as , 
Notice of Trial or the like, then 
only common Notice is necef- 
iary. 6 

24, Countermand of a Notice 
of Trial not good on a Sunday, 

»7 

25. Notice muft be given of 

Motion to enlarge a Rule, for 
(hewing Caufe, when the Time 
for (hewing Caufe is expired. 

100 

s6. On the laft Day of Term 
no Motion in Arreft of Judg- 
ment without Notice. 161 

27. Notice of a Declaration 
bad, not faying whether in Debt 
or Cafe. 184 

Original 

See Error, 19. 
Procefs, I. 

A Return made to a fpecial 
Original after it was filed. 33 

Outlawry. 
See Plea, i, 16. 
Z4 The Defendant has till 



the Quarto die ptfi to appear to 
the Exigent. Page 44 

2. On allowing a Writ of 
Error to reverie an Outlawry, 
the Defendant muft enter into 
a Recognizance to ^tisfy the 
Condemnation- Money. 47 

3. A Cap. utlegat. cannot be 
fued out after the Death of the 
Defendant 57 

4. If a Perfon vifible be out- 
lawed in the fameCoun try where 
he dwelb, the Court will not 
oblige the Plaintiff to reverfe 
the Outlawry ; aliter^ if in ano- 
ther Country. 91 

5. Outlawry in a foreign 
County regular, if in the 
County where the A6(ion aroie. 

"5 

6. What Proof of Defen- 
dant's being a vifible Perfon 
neceffary to fet afide an Out- 
lawry. 229 



Oytr. 

1. The Defendant ought to 
have a reafonable Time to plead 
after Over given. 107 

2. The Defendant ought to 
demand Ojtr before the Rule 
to plead 18 out, and has one 
Day after to plead. 108 

3. The Defendant (hall have 
the {kme Time to plead after 
Oyer given, as he tiad when 
Oyer was demanded. 121 

4. A Releafe pleaded with 
Prrfert in Court, and Judg- 
ment figned for not giving Oyer. 

141 
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5. Oyer ought to be de- 
manded before the Rule to 
plead is out. Pi^i 144 

Paper^Book. 
See Demurrer, i, i. 

Pauper. 
See C^/. 31, 

Peers. 

%et EjeSment. 12. 
Effinn. s. 

Plea and Pleadings. 

See Abatement, 
Attorney, i. 
Cofts. II. 
Dotver. i . 
EjeShnent. 7. 
Homine repUgUmdo. 1 . 
Judgment. 3, 4. 
Non^ofs. a. 
O^^. I. 

1. On Appearance to an 
J^xj^^i facuu the Defendant 
muft plead Inftanter. 32 

2. A Plea in Abatement 
muft be delivered within four 
Days after Declaration de- 
livered or left in the Oiiice, 
though no Rule to plead be 
given, 38 

3. Nil debet to a Bail Bond 
not good. 58 

4. A Plea in Abatement 
without a Serjeant^s Hand^ and 



without an Affidavit, is no Plea, 
and the Plaintiff may fign Judg- 
ment. Pi^e 60 

5. Comperuit ad Diem, 
Son Aflault Demefne, 
Plene adminiftravit, 
Riens per Difcent, 
Ne unques Executor, 
Nul ttei Record, 

Per Minasy 

Per Dures, 

Infra wffitatem, & 

Solvit ad Diem, 
need not be figned by a Ser- 
jeant. 64 

6. NonaffumpJUinfirafexaU' 
nos muft be figned by a Seijeant. 

ibid. 

7. Motion to plead Antient 
Demefne denied, becaule not 
moved within the firft four 
Days. 67 

8. The Plaintiff's Chriftian 
Name miftaken in a Plea, yet 
*twas held to be a Plea in the 
Caufe, and that Plaintiff could 
not fign Judgment. 75 

9. On a Plea of Nul tiel Re- 
cord the Iffue is complete with- 
out any Rejoinder. 85 

10. If no Plea be called for 
in three Terms, the Defendant 
is intitled to an Imparlance. 86 

11. Time to plead refiifed, 
but on confenting not to move 
to change the Venue. ibid. 

12. The like. ibid, 

13. Where a Day is given 
to plead by a Judge^s Order, 
Judgment cannot be figned for 
want of a Plea till the After- 
noon of the next Day. 100 

14. The Defendant may 
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withdraw bis fpedal Plea, and 
plead the General IfTue the fame 
Term without leave of the 
Court) on Payment of Cofts. 

Pi^i 100 

15. But if the Plaintiff has 
replied, it muft be with Leave, 
and on Payment of Coils. UntL 

16. If a Plea of Outlawry be 
not Sub pede JigtUi^ Plamtiff 
cannot iign Judgment, but muft 
apply to the Court, or demur. 

137 

17. Defendant living above 
twenty Miles from Loudon has 
eight Days to plead, after De- 
claration delivered to his At- 
torney. 141 

18. Where the Declaration 
is delivered De bene effe^ the 
Defendant has but eight Days 
to appear and plead. 143 

19. Leave given to withdraw 
a fpecial Plene admm/iravitf 
and plead Plene Adndm/hnevit 
generally. 144 

20. On a double Plea, the 
Plaintiff cannot have Judgment 
till both are determined. 145 

21. Antient Demefne to be 
pleaded in four Davs. 156 

22. Notice of tne Declara- 
tion being left in the Office, 
(hould be given before the Rule 
to plead is entered. 168 

23. After Demurrer to a Plea 
of Ntn affumpJU infra fex annos, 
the Defendant cannot add the 
General Iffue. 173 

24. Want of Addition plead- 
ed in Abatement without Affi- 
davit. 182 

25. Leave to plead Double 



in Prohibition. Pi^e 184 

26. Plea delivered in the 
Country. 186 

27. A Plea muft be delivered 
at length, and not (hort, as Not 
gniky only. 190 

28. A Plea of Tender no 
Iffuable Plea, after Time to 
plead an Iffuable Plea. 202 

29. Defendant applying in 
Time, and paying Cofts, may 
withdraw his Demurrer, and 
plead the General Iffiie. 204 

30. Summons for Time to 
plead, where the Rule is out, is 
no Stay of Proceedings. 207 

31. The Defendants fi^ tkejf 
are not guUtyj delivered on 
Stamp-Paper, Judgment finied, 
held to be no Plea, and Judg- 
ment regular. 190 

32. The Statute of Limita- 
tion not an Iffuable Plea within 
the Meaning of a Rule fetting 
afide a regular Judgment, on 
pleading an Iffuable Plea. 210 

33. Where a Judge gives 
Time to plead, a Rule is not 
neceffary. 213 

34. Where Summons for 
Time to plead is taken out after 
the Rule is expired. Plaintiff 
may (ign Judgment. 215 

35. A Judge^s Summons for 
Time to plead muft be dif- 
charged before Judgment can 
be iigned. 218 

36. Double Pleas allowed 
and denied. 232 

37. The Defendant may 
waive fpecial Plea, and plead 
the general Iffue the iameTerm 
without Cofts. 234 
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38. Cofts paid by a Serjeant 
for faUe Pleading. Page 78 

39. The Pleadings in LaHn^ 
and Verdifl under ten Pounds $ 
the Damages laid governed, and 
not the Damages found, x 19 



Pojtea. 

1. On Trial at the Afiizes a 
Cafe was referved for the Opi- 
nion of the Judge, and by him 
referred to the Court { a Rule 
was made for Delivery of the 
Pofiea^ without applying to the 
Judge. 127 

2. Pofha amended on a Cer- 
tificate from the Judge. 179 



Prifmer, 

See Errw, 10. 

Habeas Corpus, 1931495. 

I£ue» X. 

Jiufgrnnit, 8, II, 16. 

1. How to obtain the Bene- 
fit of the Poor's Box in the 
Fleet. t6 

2. A Prilbner in Cuftody ror 
a Contempt cannot be charged 
with a l>eclaration without 
Leave of the Court. 44 

3. A Prifoner committed for 
a Contempt cannot be charged 
with a Declaration ; but it he 
accepts the Declaration, and 
fuffers the Plaintiff to take 
Judgment, he waives all Ad- 
vantage of the Irregularity. 50 

4. Where a Pri&ner is in- 
titled to ^SyperfedeaSf the Plain- 



tiff cannot charge him ifnth a 
Declaration, though the Defen- 
dant negle^s to procure his 
SuperfeMos, Page 54 

5. A Pri(bner brought up by 
Ha, Cor, at his own Inftance re- 
manded, becaufe he refiifed to 
pay the Gaoler*s Fees. 167 

6. Declaration againft a Pri- 
foner in a Country Gaol need 
not be entered with the Pro- 
thonotaiy before the Delivery. 

172 

7. A Prifoner difcharged, the 
Plaintiff's Executor not con- 
tinuing the Allowance of 2/.4i/. 
per Week. 185 

8. Baron and Feme in Exe* 
cution on one Judgment allowed 
2/. 4i/. per Week each. 189 

9. Defendant difcharged for 
Plaintiff's not proceecOng to 
Judgment, may be afterwards 
taken in Execution. 205 

10. AUter^ if difcharged for 
want of Plaintiff's chargine 
him in Execution. ihil, 

1 1 . Attachment againfl the 
Sheriff for refufing to bring a 
Prifoner by Habeas Corpus on 
Tender of i /. per JBnGie. 212 

12. Prifoner to be allowed 
%s. ^ per Week of each Plain- 
tiff at whofe Suit he is in Exe- 
cution. ibU, 

13. Affidavit on declaring 
againfl a Prifoner not neceffary, 
where the Declaration is not a 
new Charge. 218 

14. Warranttoconfefs Judg- 
ment by a Prifoner muft be in 
the Pretence of an Attorney on 
his Behalf. 240 



in the Court of Common Pleas. 27 1 



Privilige, 

See Abatement, 4. 

Attorney. 3, 5, 7 to 11. 

Privilege demanded in Court 
by a Baron of Exchequer for a 
Clerk of an Attorney of that 
Court, and allowed. Fage 71 

Procefs. 

See Arreft, 

Irregularity, 4. 
Notice, 1, 2, 3. 

1. Defendant is to be fenred 
with a Copy of the Cafias, 
and not with a Copy or the 
Original. 49 

2. Service of Procels by a 
BailiflTwho could neither write 
nor ready not good. 53 

3. Serving the Defendant 
widi a Copy of a Teftatum ca- 
pias direfled to the Bifiiop of 
Durham is wrong, he (hould 
have been lerved with a Copy 
of the Capias iflued by tne 
Bi(hop. 59, aliter 181 

4. Service of Procefs in 
Franchife not void, though 
not ferved by the proper Om- 
cer. 143 

5. Proceis good, though no 
Attomey^s Name to it. 1 54 

6. Service of Procefs good, 
where the Defendant abfconded 
by thrufting it into the Room 
where he was. 155 

7. Writ returnable on the 
Sunday^ and Notice to appear 
on the Monday wrong. 159 

8. Procefs good without the 
Filacer's Name. 161 



9. Copy of a 7'^^iteOT ferved 
in a County-Palatine without 
taking out a Mandate, and 
held good. Faie 181 

11. Copy of a Proceis muft 
be ierved with Notice, though 
the Writ be fpecial, and £e 
Debt above ten Pounds. 216 

12. Procefs irregular. Rule 
for Attomev to (how Caufe 
why he (hould not pay Cofts. 

230 

13. Copy varying in Date 
from the Procefs, Proceedings 
(biyed. 197 

14. Caf utU^af not eood, 
being teited after Defendant's 
death. 57 

Prochein amy. 

No admiflion neceflary to fue 
by Prochein amy. 20 

See Cofts. 29. 

Prohibition. 

See Cofts. 18, 19, 20. 
plea. 25. 
Writ ofhiquiry, i. 

I. Liberty granted to infpe^l 
Parifh Books, and to have 
them produced at the Trial. 

36 

5. On Motion for a Prohibi- 
tion an authentic Copy of the 
Libel muft be produced, proved 
by Affidavit. 162 

Prote£fion. 
See Ambajfador. 
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Protbonotary, 
See Nm Pros, i. 

Provifo. 

See Notice, si. 
Triai, 4. 

See Attachnuni, 6. 
Jury, 1. 

^are Impedit. 

See C|^/. II. 
TWo/. 9. 

See C^/. ft 6, 27. 

Leave by Confent to com- 
pound in an A£lion ^ui Tarn* 

Pagi fto6 



Records, 
See Amendment, 



X. 10. 



Recoveries, 

I. All Prstdfes for Recove- 
ries are to be marked with the 
proper Prothonotarjr^s Name, 
ana at palling to be delivered 
into Court by one of the Ser- 
jeants. 9 

%, The Writs of Entry and 
Seifin being fpoiled after filed 
with the Cvfios Bre^um, new 
Writs are ordered to pais. %o 

3. Recovery amended. 

30, 41, 42, 48, ia6 



4, An Amendment denied. 

5. A Recovery of twenty- 
five Years ftanding completed, 
though neither Writs filed. 
Roll carried in, or Exemplifica- 
tion fealed. 191 

Reddiditfe, 
See Sheriffs, 

Reference, 
See Qfis, 40. 

Rejoinder, 

See Demurrer, 3. 
Kfue, %, 
PUa. 8. 

RemaneU 
See Ctfis, 40. 

Render, 
See Bail, 

Render after the rifing of the 
Court void. 81 

Repleader, 
See Cofts, 38. 

Replevin, 

See Homine replegiando, 

I. Where there has been no 
Avowry the Defendant can 
have no Writ of Inquiry in 



in the Court of Common PJeas. 273 



Replevifiy tho' Nm cepit has 
been pleaded, the Avowry 
being the Ground of the Writ 
of Inquiry for the Oefepdant. 

PagtSs 

2. If the Ri fa, lo.ht filed 

after the four Days, Notice 

thereof ought to be given, and 

a Declaration demanded in 



Writing. 



H 



Refcous. 



I. An Attachment upon a 
Refcous, with a Cafiias & ac 
ttiam inferred, againft the De<- 
fendant. 124. 

«. On a Return of a Refcous 
aa Attachment goes without 
Motion; and the Party fined, 
without being examined on 
Interrogatories, and if injured, 
may have his A^Upn iigaiBft 
the Sheriff. 131 

3. Upon a Refcous returned, 
a Capias ifTues of courft. 190 

4. Refeuers admitted to Bail, 
and Fine refpited until the 
Determination of an A6tion 
againft the Sheriff for a hih 
Return. 135 



Scire facias. 

See BmI, 14.. 
Cojis, 35. 
Jtu^memt, 7. 



I. 



ON a Recognizance taken 
in L0iM&« and recorded at 



ifliie either in London or Mid- 
dlefex, Pagi 49 

a. On a T^ Ci* into Md- 
dlefexy whether the Sd, fa, 
againft the Bail ought to ifiue 
into the County where the 
A£(ion was ori^nally com- 
menced, or into Middhfex^ 
where the Recognizance is 
entered on Record at Weft- 
mnfter f 80 

3. A^rf.^.maybequafhed 
at any Time before a Plea, 
without paying of Cofts. 166 

4. There need not be fifteen 
Days between the Tefte and 
the Return of each Set. fa, 
againfi: Bail, only fifteen Days 
between the Tefte of the firft 
and Return of the fecond Sci. 
fa, jyi 



Scire fieri Inquir*. 
See Notice, 5. 



Serjeants, 
See Fenue. 4. 

A Serjeant is to be ifliied by 
Original, and not by Bill. 158 



Sheriff. 

See Attachmeni. 3, 4. 
Bail, t, ft3. 
Habeas Corpus, z, 
Prifoner, 11. 

N N 
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Slander. 
See Cofij. Sy II. 

1. General Verdi6l in an 
Aaion for Words, Part not 
aAionable, fet afide. Page 178 

2. Words not aftionabley 
Judgment arretted. 141 

• 

Summons, 

See Dower, 1. 

Plea. 30, 34, 35. 

Superfedeas. 

See Error, i to 8. 
Pripmer, 4. 



Tejlatum. 
See Execution, i . 



See OMf/. 32. 
Ne reeifiahir. 
Nonfidt. 
NoHce. 15 to 24. 

I. Notice of Trial counter- 
manded and continued, Verdi6l 
fet afide. %%i 

%. Not ufual to grant a Trial 
at Bar the fame Term in which 
the Motion is made. 98 

3. A Trial at Bar granted 
in an A^on of Criminal Con- 
yerfation. 155 

4. Defendant may try the 
Caufe by Proyifo, upon De- 
fault being made the next 
Term after Iflue joined . 151 



5. A Trial put off from 
Eafter to Michaelmoi Term. 

Pagi 70, 180 

6. Affidavit to put off Trial 
for want of material WitnefTes 
ihould be pofitiye that they are 
material witnefles, and not as 
the Defendant believes. 119 

7. Affidavit to put off a 
Trial for want of a Witnefs, 
muft be made by the De- 
fendant, and not by the Attor- 
ney. 143 

8. Motion to put off a Tri^ 
to be made two Days before 
the Day of Trial. 158 

9. In Sljutre imfetht Plaintiff 
nonfuited at the Affizes, where 
he may move for a new Trial. 

94 

10. NewTrial granted where 

the Foreman of the Jury by 
Miflake gave a Verdi6l for the 
Plaintiff inflead of the De- 
fendant. 98 
IX. In Slander, but is. 
Damages given, a new Trial 
deniecT 157 

Trover. 

See Ctfis. 17. 

Money y &c. into Court, 7. 



Variance. 
See Eje3ment, 1 6. 

I. 

IN Debt due on a Judgment 
the Defendant in the Iflue 
delivered was named Eu/lerce^ 



in the Court of Common Pleas, zy^ 



and in the Record Curttfs; 
held to be a material Variance. 

Page 69 

2. On Ntd tiel Record againft 

CurpAey, the Judgment was 

againft Scurfee; held a material 

Variance. 121 



Venire facias. 
See VerSa. %, 

On an A^lion upon the 
Statute of. Hue and Cry the 
Vemre was awarded De corpore 
com" alias quam de Hundred de 
Exnun/ieTy and held to be well, 
the Statute not being, a penal 
Law. 59 



Venue. 



iiy 12. 



See Plea, 

1. Venue changed on the 
Application of fbme of the 
Defendants only, the others 
not deiiring it. 201 

2. Venue may be changed 
tho' the Plaintiff be an Attor- 
ney, if he fues by Capias, 199 

3. An Attorney's Privilege 
does not extend to change the 
Venue, where he is Defendant. 

»03 

4. Venue may be changed 
where a Serjeant is Plaintiff, if 
he fues by Original. 220 

5. Venue not to be changed 
on a Bill of Exchange or Pro- 
miilbry Note. 180 

6. Venue not to be changed 
in Scandalum Magnatum, 200 

7. Venue remfed to be 



changed from London into the 
Town of Southampton. 

Page 57 

8. Venue may be changed to 
London, though not to any 
other City, Town and Country. 

64 

9. Venue is not to be changed 
to a City. 121 

10. II. Venue not to be 
changed into a County Pala- 
tine. 135^ 

12. Nor into a County where 
the Aflizes are held but once a 
Year. 195 

13. Venue may not be 
changed after Plea, and Notice 
of Trial. 52 

14. The Venue cannot be 
changed after the Defendant 
has pleaded. 1 69 

1 5 . Venue not to be changed 
after a Summons for Time to 
plead. 191 

16. Venue may be changed 
after Plea, where Application 
was made before. 206 

17. Venue may be changed 
after Imparlance. 241 

18. Venue may not be 
changed after Plea pleaded. 

5* 



VerdtSi. 

See Cqfts, 22. 
Slander, 1, 

1. Verdi£l fet afide, no IfTue 
being joined. 153 

2. After Motion in Arreft of 
Judgment, Motion to fet afide 
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the Verdi6l for MiibehstTioor in 
the Jury. Page \%7 

3. Verdict iet afide, twenty- 
four Jurors being returned on 
the Fiu.fac, and forty-eight on 
the Ha, Cor, 227 

4. Motion by Plaintiff to fet 
afide his own Y erdi6l for fmall- 
nefs of damages. 1 57 

View. 

See AnundmetA. 10. 
WarroMi ofJbtonuy, 
Amendment, 5. 
Error , 14^ 15* 
Ju4gmeM. ly %y%f iiy 15. 
Prifoner, 14. 

Withernam, 
See Homine repiegiamb. 

mtnefs. 
See Cffis. 36. 

fFords. 
See Slander, 

Writ, 

See Arr^, Attachments, 5. 
Bal. 3. Battery, Claufum 
frept. Habeas Corfins, Heir. 
Original, Procefs. Recover 
ries, Refcons, i. Sci.fa, 
T. A Capias quafhed becaufe 
tefted out of Term. 148 

2. Attachment of Privilege 
ihould have fifteen Days be- 
tween the Teft and Return. 

149 



Writ of Inquiry. 

See Cofls, S4» 25. 
Intereft, 

Notice, ly 6 to 14. 
Repie*vin. i. 

1. On Judgment by Default 
in Prohibition the Plaintiff 
fhall have a fVrit of Inquiry of 
Ms Damages^ and his Cofb 
taxed from the Time the Rule 
for the Prohibition was made 
abfolute. Page 34 

2. A Writ of Inquiry fet 
afide» becaufe executed the Day 
after the Return. 125 

3« Writ of Inquiry may be 
executed on the Return-Day, 
before the Rifing oi the Court. 

ibid, 

4. Writ of Inquiry not to 
be quafhed for omadlnefi of 
Damages only, but may for a 
Mifdemeanor in the Sheriff. 

205 

5. Rule Nifi to quafh an In- 
quiry for Smallnefs of Dama- 
gesyoccaiioned by Mifbehaviour 
of the Sheriff and others. 1 32 

6. A Writ of Inquiry dif- 
chargedy being imperle^^. 145 

Writ de Ventre in/pi- 

ciendo. 
Who are proper Perfons to 
have the Cuilody of and attend 
the Woman during her Preg- 
nancv, when fhe is returned to 
be widi Child. 93 
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